
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE EASTERN DISTRICT OF WISCONSIN

In re:

ARCHDIOCESE OF MILWAUKEE,

Debtor.

Case No, 1l-20059-SVK

Chapter 11

Hon. Susan V. Kelley

)
)
)
)
)
)

THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS' REPLY TO DEBTOR'S
OBJECTION TO MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED

CRBDITORS FOR LIMITED RELIEF FROM THE AUTOMATIC STAY TO PERMIT
TAKING OF CERTAIN DEPOSITIONS

The Official Committee of Unsecured Creditors (the "Committee") in the above-

captioned case hereby replies (the "Repl),") to the Debtc¡r's Objection to Mc¡tion of Official

Committee of Unsecured Creditors for Limited Relief from the Automatic Stay to Permit Taking

of Certain Depositions (the "Opposition"), In support of this Reply, the Committee respectfully

states as follows:

REPLY

1. By the Motion of Official Committee of Unsecured Creditors for Limited

Retieffrom the Automatic Stay to Permit Taking of Certøin Depositions (the "Motion"),1 the

Committee is seeking relief from the automatic stay to allow the plaintiffs in the State Court

Cases, the Debtor, and other parties in interest (i) pursuant to the orders and procedures already

in place in the State Court Cases, to conduct depositions of witnesses who are 7 5 years old or

' Unless otherwise defined herein, capitalized terms have the meanings ascribed to them in the Motion
James I. Stang (CA Bar No. 94435)
Kenneth H. Brown (CA Bar No. 100396)
Pamela M. Egan (CA Bar No. 224758)
Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd., 1l'h Floor
Los Angeles, CA 90067
Telephone: (310) 277 -6910
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older or are dying and (ii) to move the applicable courts in which the state courl cases are

pending to modify the state court Stay to allow the depositions of witnesses who are 70 years

old or older or are dYing'

TheDebtor,soppositiontothisMotioncanbereducedtothreepoints:

o There is no procedure to preserve testimony that applies to each of

thestateCourtCasesandtheCommittee'srequesttoliftthestay

to allow such depositions is otherwise unprecedented;

o The Committee lacks authority to bring this Motion and is

inappropriately acting on behalf of plaintiff survivors at the

expense ofother unsecured creditors; and

oTheCommitteehasnotmetitsburdenofestablishing..cause,'to

lift the automatic staY

3. The facts and the law contradict each of these points'

4,TheCommitteewishestomakeonethingabsolutelyclear:ThisCoutt

should not be involved in any State court case discovery disputes if it grants the Motion' Any

motions for protective order or motion to compel should be within the sole province of the State

Courts

5'TheDebtorclaimsthatthepartiesdidnottakedepositionstopreserve

testimony in each state court case. The Debtor adds that before such depositions could occur

the plaintiffs wourd have to file a motion with the State court and that insurance counser wourd

likely oppose this motion' Therefore, even if the Courl lifted the automatic stay, these

depositions would not likely go forward. ln having made these statements' the Debtor asserts

that the committee has engaged in a "troubling pattern" of misleading this court'

6'TheDebtor,sstatementsatahearinginoneofthestateCourtCasesand

theparties'pastpracticedirectlyrefutethesearguments'Theyshowthat(1)thepartiesagreed

2

uo

DOCS SF:77125.5 050s8-003

Case 1 'l-20059-svk

2

Doc 326 Filed 07107111 Page 2 ol 12



to consolidate the State Court Cases for purposes of the insurance coverage appeal, (2) the

Debtor agreed that post-appeal depositions of witnesses who were 75 years or older or who were

ill could go forward in each State Court Case, (3) the insurers did not object to this procedure

and (4) the Courl allowed depositions to proceed after the insurance coverage issue was

appealed.

7 . Specifically, in the case of Jane Doe 2 and Jane Doe 3 v. Archdiocese of

Milwaukee, the Debtor's counsel and plaintiffs' counsel discussed with the State Court the

procedure for taking depositions going forward. The discussion occurred in the presence of

insurer's counsel.

8. First, Debtor's çounsel told the Court, "we've already taken an appeal

from Judge DiMotto's decision on [the] insurance question." Transcript of hearing before the

Honorable Thomas R. Cooper, dated October 27 ,2009 ("Cooper Hearing Transcript") at ll:2-4,

attached hereto as Exhibit A. Debtor's counsel added that the Debtor was stipulating to the

ruling of no insurance coverage in all of the State Court Cases for purposes of the appeal. Id. at

ll:7-13, Exh. A.

9. Plaintifß' counsel then told the Court that an issue had arisen with respect

to whether or not the State Court Stay applied to all discovery or whether or not depositions

could be tal<en to preserve testimony. Debtor's counsel responded:

And here's just what I'll offer. Again, Judge DiMotto had
the first of these cases . . . . She allowed the stay to be
entered but that any witness over 80 could be deposed
without any further leave, and if there was any witnesses
who plaintiffs identified had a medical problem, they could
take them too.

Id. at 13: l0- 16, Exh. A. Debtor's counsel added that this procedure was "okay with us." ,Id at

13:23, Exh. A. Plaintifß' counsel asked to lower the deposition age cut-off to 70 years old.

Debtor's counsel replied, "I'd ask for 75, your Honor. , , , And if there's anybody who has a

medical problem, that's okay ." Id. aL 14:6-10, Exh. A. The Court then lowered the cut-off age
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from 80 years old to 75 years old. Id. at 14:11, Exh' A' Insurance counsel' who was present in

the courtroom, did not object'

10. After this hearing, the plaintiffs conducted seven depositions of witnesses

agedT5years or older in each of the State Court Cases - without any objection from insurance

counsel or Debtor's counsel. see excerpts of depositions transcripts, attached hereto as Exhibit

B (showing depositions of witnesses aged 75 years or older; showing the caption that lists each

of the State court cases; and showin gfha.the depositions occurred after october 2009' when the

parties discussed the depositions with Judge Cooper and Judge Cooper agreed that the

depositions could go forward after the appeal was filed)' Clearly, Judge Cooper allowed the

depositions to go forward after the insurance coverage appeal was taken' a written motion now

would be superfruous and the depositions appry to each state court case. Accordingly, contrary

to the Debtor's assertion, there is a procedure in place in the State court cases for preserving

2
testtmonY

I 1. The committee understands that this court will manage this case as it sees

f,rt and that the decisions of other bankruptcy courts are not precedential' In the Motion' the

committee did point out that relief from the stay was granted in the bankruptcy case of the

catholic Diocese of wilmington, Inc. (,,cDo'w") to ailow praintiffs to conduct depositions to

preserve testimony. The committee cited to the cDow proceeding to inform the court that the

relief sought was not, as the Debtor alleges, "without precedent'"

12. Further, the issue before this Court on the Motion is substantially similar,

if not identical, to the issue before the Court in CDOW: Should the automatic stay be modified

to allow plaintiffs and other interested parties to preserve testìmony that is essential to their

2 Furthermore, the statutes cited by the Debtor, W.S.A. S$ 808.075 and 804 02, do not show that the trial courts are

divested ofjurisdiction after an appeal. TheY provide that the Court can allow depositions to go forward after an

appeal, as Judge CooPer allowed Therefore, the motion for protective order referred to in the Opposition will likely

be denied by the State Court' Further, in that motion for protective order, Bishop Sklba sought to effect an end run

around the Parties' agreement by clainring, inter alia, that the plaintiffs need permission to conduct the deposition

Of course this Permission has already been obtained. Finally, the motion was continued only because ofa

soheduling conflict for the plaintiffs' counsel
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claims, particularly where the State Court has already agreed that such testimony should be

preserved?

13. In the bankruptcy case of CDOW, the State Court had stayed litigation of

liability issues pending a mediation, but allowed discovery to go forward to preserve testimony.

Similarly, in this case, the State Court stayed litigation of liability issues pending resolution of

insurance coverage issues, but allowed discovery to go forward to preserve testimony. In

CDOW, the Court agreed that this relief should be granted. If this Court concludes that the law

and facts of this case warrant relief from stay, the Motion should be granted.

Inappropriately on Behalf of One Set of Creditors

14. Section I109 gives a creditors' committee the right to "raise," "appeaÍ,"

and"beheard"on"anyissueinacase." ll U,S.C. $ 1109. Inaddition,section ll03(c)defines

the actions in which a creditors' committee may engage during the course of a bankruptcy case:

A committee appointed under section 1102 of this title
may-

(1) consult with the trustee or debtor in possession
concerning the administration of the case;

(2) investigate the acts, conduct, assets, liabilities, and
financial condition of the debtor, the operation of the
debtor's business and the desirability of the continuance of
such business, and any other matter relevant to the case or
to the formulation of a plan;

(3) participate in the formulation of a plan, advise those
represented by such committee of such committee's
determinations as to any plan formulated, and collect and
file with the court acceptances or rejections of a plan;

(4) request the appointment of a trustee or examiner under
section 1104 of this title; and

(5) perform such other services as are in the interest of
those represented,

11 U.S.C. $ 1103(c).

DOCS SF:77125.5 05058-003

Case 1 1-20059-svk

5

Doc 326 Filed 07107111 Page 5 of 12



15. The case law confirms the breadth of the power that these two statutory

provisions provide to a committee. For example, in Prince v. Zazove,959 F .2d 1395, 1399 (7th

Cir. 1992), the Seventh Circuit described a committee's statutory authority as so broad that

"failure to be concerned about assets that might be included in the debtor estate could well reflect

a failure to meet these statutory demands." See also Unsecured Creditors Comm. v. Marepron

Fin. Corp. (In re Bumper Sales, Inc.),907 F.2d 1430,1433 (4th Cir. 1990) ("Section I109(b) is

to be construed broadly . . . .; Committee has standing to object to creditor's motion to condition

use of cash collateral) (quotations and citations omitted); Official Comm. of Unsecured Creditors

ofCybergenicsCorp.exrel.CybergenicsCorp.v.Chinery,330F.3d 548,563 (3dCir.2003.)

("Section I109(b) . . . evinces Congress' intent for creditors' committees to play a vibrant and

central role in Chapter I I adversarial proceedings,"); Southern Pacific Transp. Co. v. Voluntary

Purchasing Group, Inc., 227 B.R. 788, 792 (8.D. Tex. 1998) ("The plain language of [$ I 109(b)]

gives the Committee an expansive right of participation. . . . Federal courts and leading

commentators have taken the position that $ 1109(b) is to be interpreted broadly in favor of

giving parties in interest an opportunity to appear and be heard in proceedings affecting their

interests,"; Committee had right to participate as appellee in appeal of plan confirmation)

(citations omitted); In re Penn-Dixie Indus., Inc.,9 B.R. 941,944 (Bankr. S.D.N.Y. 1981)

("Committees'powers under Section I103(c) constitute a wide and important array of authority

and responsibility in a Chapter I I case.") (quotations and citations omitted); Pan Am Corp. v.

DeltaAirLines, Inc., 175 8.R.438,514(S.D.N.Y.1994) ("Thefunctionof anofficialcreditors

committee is to . . . ensure that the unsecured creditors' views are heard and their interests

promoted and protected."); In re Daig,lT B.R. 41,43 (Bankr. D. Minn. l98l) ("The committee

as the sum of its members is . . . apartisan . . . .").

16. Moreover, committees have authority to do an affay of activities that are

not expressly listed in Section 1103. See e.g., Official Unsecured Creditors' Committee v, Stern

(In re SPM l[fg. Corp.),984F.2d 1305, 1315 (lst Cir. 1993) (creditors' committee had authority,

per section 1103(c)(5), to enter contract with secured creditor concerning further distribution of

6
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proceeds paid by estate to secured creditor); Creditors' Committee v. Parks Jaggers Aerospace

Co. ( In re Parks Jaggers Aerospace Co.), 129 B.R. 265,267 (M.D. Fla. 1991) (creditors'

committee had standing to act after confirmation of a chapter I 1 plan but before its

consummation when the debtor failed to make requirement plan payments to general unsecured

creditors); In re Myers, 168 B.R. 856, 862 (Bankr. D. Md. 1994) (creditors' committee had

standing to request "an extension of time for filing of complaints to determine

nondischargeability" given that creditors had not received notice of the deadline).

17. The breadth of this power contradicts the Debtor's argument that

committees are constrained to perform only those acts that directly and immediately benefrt

every creditor. If that proposition were true, then committees would be unable to object to

individual claims or types of claims brought by select creditors. However, "it is hornbook law

that a creditors'committee and individual unsecured creditors may object to the claims of other

generalunsecured creditors . . . ." Matter of Levy,54 B,R. 805, 808 (Bankr. S.D.N.Y. 1985)

18. The Debtor c\fes Levy for the proposition that the Motion is inappropriate

because only a specific set of creditors, plaintiffs, will conduct the depositions that are at issue in

the Motion. However Levy establishes that a Committee does not have to do only those acts that

directly benefit all the creditors. In Levy, the Committee objected to the claim of an individual

creditor. The creditor responded that this action constituted a conflict of interest because the

Committee represented all the creditors' interests, and, therefore, represented his interest. The

Court held that the Committee did not represent individual creditors but creditors as a whole.

Given that the disallowance of an invalid claim would benefit creditors as a whole, the objection

was a proper exercise of the Committee's power,

19. Similarly, here, the depositions will benefit creditors as whole. Preserving

testimony will enable all parties to assess the value of the survivors' claims, which in turn will

aid in the formulation and consummation of a plan. It will also facilitate claims resolution.

Therefore, the Committee is acting within its authority when it moves for relief from stay so that

7
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all parties can continue preserving testimony pursuant to the procedures already in place in the

State Court Cases.

The Debtor Cannot Meet Its Burden of Showing That No Cause Exists to Modifv
the Stav

20. Section 362(9) states that the party requesting relief has the burden of

proof on the issue of the debtors' equity in property and "the party opposing such relief has the

burden of proof on all other issues." I I U.S.C. $ 362(9)(2).

2L The Debtor's cases "to the contrary" merely stand for the unremarkable

proposition that, even where the other side bears the burden of proof, a motion must first present

a prima facle entitlement to relief. Thus, as set forth in the Stranahan case cited by the Debtor, a

party will not be put to the task of establishing no cause for relief from stay, unless the motion

shows "some facts" to support cause in the first instance. In re Stranahan Geqr Co., Inc.,67

B.R. 834, 837 (Bankr. E.D. Pa. 1986). Clearly, the Motion presents "some facts" that establish

cause. First, relief will not "greatly prejudice" the Debtor. In the State Court Cases, it agreed to

depositions of witnesses who were 75 years old or ill. The Motion simply asks to continue that

agreement. Second, the risk of harm to all parties, including plaintiffs, "considerably outweighs"

the risk of harm to the Debtor. The parties in the Chapter 1 I case are facing the loss of

testimony and therefore are facing the risk of not being able to evaluate the claims. These

claims, moreover, are the driving force behind this bankruptcy case and the facts surrounding the

claims should be given every chance to be discovered and preserved. In contrast, Debtor is

facing attorney fees that, as set forth below, are not as great as estimated by the Debtor. On

balance, the scale tips heavily in favor of granting the Motion. Finally, the claims are far from

"frivolous." Based on the foregoing facts, the Debtor - not the Committee-will bear the burden

to prove that no cause exists to lift the stay.

22. The Debtor's Opposition does not meet its burden of establishing that no

cause exists to lift the say.

8
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23, The Debtor asserts that it might agree to the plaintifß' claims and that

therefore the depositions are potentially unnecessary. If the Debtor truly intended to agree to

these claims, it would allow the plaintiffs full access to witnesses without incurring significant

expense to "defend" the depositions and without opposing this Motion. This "possible

agreement" falls far short of solving the problem presented by the Motion. Further, if the Debtor

did agree to allowance of the abuse claims, it should do so promptly to address the mortality and

competency issues raised by the mere passage of time. Notably, the Debtor's suggestion does

not state whether it has addressed this possible agreement with its insurers who have a right to

control the defense of covered claims. Additionally other parties in interest who have a right to

object to claims, could only be bound if the agreement were the subject of an order allowing the

claims. Finally, until the bar date passes, the "possible agreement" does not address claims

beyond those currently known to it.

24. The Debtor also turns 180 degrees and argues that it will vigorously

defend the depositions at a cost of up to $35,000 per deposition. The Debtor does not address

whether its insurers would pay the costs of defending the depositions. Further, this estimate is

inflated if the Debtor assumes that Committee counsel would participate in the depositions. The

Committee is not proposing that it participate in the depositions. In addition, as set forth above

and in the Motion, incurring legal fees does not constitute "great prejudice," which is the

relevant factor under Fernstrom Storage test, Finally, the expense of defending depositions is

considerably outweighed by the harm to the parties if the testimony is lost forever.

25. The Debtor also argues that the depositions are not necessary because a

claims master might be appointed and the claims master will allocate a pool of assets toward the

claims. The Debtor is getting way ahead of the real status of this case, as the Debtor and the

Committee have not had a single substantive discussion regarding a plan of reorganization. Even

if a valuation protocol is used to distribute a pool of assets, the negotiation or litigation that

would precede the creation of that pool necessitates a process that gives the parties as complete a

set of information as possible. Neither the Debtor, other parties seeking a release under a plan

9
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nor the related insurers will pay towards the reasonable value of the abuse claims if the facts

supporting those claims cannot be established. For example, in the Chapter 11 case of the

Society of Jesus, Oregon Province, Safeco (the primary carrier) insisted on taking numerous

depositions as a condition precedent to further mediation of its coverage exposure. On the other

hand, the plaintiffs' expectations may be impacted by the results of discovery. The depositions

will preserve information that is necessary to creating a realistic scenario for a negotiated

rcorganization plan.

26, The Debtor asserts that it needs to gauge its response to claims and

depositions based on all the claims in their entirety, It suggests that under certain unspecified

scenarios it would spend less time and expense on depositions than on others and that these

unspecifìed scenarios should be allowed to play themselves out before the Debtor has to incur

the expense of depositions. However, the Debtor is well aware of the claims against it after

having engaged in years of litigation and mediation with respect to these sex abuse claims. If the

Debtor were as in the dark as it suggests with respect to the "number and type of claims against

it," it would not likely have commenced this case. Besides, this risk is considerably outweighed

by the risk to the parties of losing testimony that is necessary to the review of the claims.

27 . The Debtor suggests that the risk of losing testimony is not great because,

as set forth above, the pedophiles and their aiders and abettors whom the plaintiffs wish to

depose, will likely live long lives, well into their late eighties, The Debtor did not raise this

argument in the State Court Cases and instead agreed to a cut off age of 75 years old. The

Debtor should be judicially estopped from now arguing that this age cut-off is too youn g. See In

theMatterofThomasv.Cassidy,Sg2F.2d63T Qth Cir, 1990)("Where aparty assumesacertain

position in a legal proceeding, and succeeds in maintaining that position, he may not hereafter,

simply because his interests have changed, assume a contrary position.") (citations and

quotations omitted). Besides, the standard in the State Court Cases is not simply an age cut off,

l0
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but an age cut off or a medical condition.3 In addition, the Debtors' mortality tables appended to

the Opposition are hearsay and, therefore, inadmissible. The Debtor also makes no effort to

tailor any information regarding mortality to the witnesses at issue. The information provided is

therefore irrelevant. Accordingly, the Debtors'evidence of moftality should be excluded.

28. Finally, the Debtor suggests a series of procedures to ostensibly reduce

costs and avoid duplicate depositions. For example, the Debtor proposes that all interested

parties receive notice of a particular deposition, apparently so that numerous individuals can

attend various depositions. The Motion, however, simply asks to continue the procedure that

was in place in the State Court Cases so that testimony will not be lost. If the Debtor wishes to

change the procedure that is in place in the State Court Cases, it can attempt to change those

procedures by motion before the State Court. There is no need to involve this Courl in those

ISSUES.

lThis Reply continues on the next page.l

' The Debtor also claims that the Committee has only asked for relief from the stay to depose witnesses who are 70
years or older and that the Committee should have asked for permission to also depose witnesses who are dying.
The Debtor misstates the Motion. The Committee is respectfully asking for relief from the stay to depose witnesses
who are 75 years or older, or who are dying, consistent with the procedure in place in the State Court Cases. At the
Cooper Hearing, moreover, Debtor's counsel stated that the Debtor "was okay" with deposing witnesses who were
75 years or old or who had "a medical problem." Regardless of any subtle distinction between "dying" and having
"a medical problem," the Committee lespectfully requests that the Court lift the stay to allow the parties to follow
the specific procedure that is in place in the State Court Cases.
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CONCLUSION

WHEREFORE, the Committee respectfully requests that the Court enter an Order

granting the Motion in its entirety and granting such other and further relief as may be just and

proper.

Dated: Iuly 7,2017 pACHULSKI STANG ZIEHL & JONES LLp

By /s/
James I. Stang (CA Bar No. 94435)
Kenneth H. Brown (CA Bar No. 100396)
Pamela M. Egan (CA Bar No. 224758)
Pachulski Stang Ziehl &. Jones LLP
10100 Santa Monica Blvd., #1100
Los Angeles, CA 90067
Telephone: (310) 277 -6910
E-mail : jstang@pszjlaw.com

kbrown@pszjlaw.com
pegan@pszjlaw.com

-and-

Albert Solochek (State Bar No. 1011075)
Jason R. Pilmaier (State Bar No. 1070638)
Howard, Solochek & Weber, S.C.
324E. Wisconsin Ave., Suite 1100
Milwaukee,WI 53202
Telephone: (414) 272-07 60
Facsimile: (414) 272-7265
E-mail: asolochek@hswmke.com

jpilmaier@hswmke.com

Attorneys for the Committee of Unsecured
Creditors
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STATE OF VÙÏSCONSIN CIRCUIT COURT
BRAITCH 28

T{ILTVAUKEE COUNTY

Case No. 07-CV-10888

.TANE DOE 2 and JÀNE DOE 3,

Plaintiffs,
-Ve-

ARCHDIOCESE OF MILWAT'KEE,

and

DIOCESE OF SIOUX FALLS,

Defendants.

MOTTON HEARING

ocEober 27, 2009 Before THOMAS R. COOPER,
Circuit Judge, Br. 28

APPEARiANCES

JEFF ANDERSON û ASSOCIÀTES, P.4., by MICHAEL c,
FINNEGAN, ESQ., 366 ,fackson Street, Sulte 100, St. PauI,
MÍnnesota, 55L0L, appearêd on behalf of the Plalntiffs.

PAUL ir. SCOPTUR, ESQ., 2600 North Mayfair Road,
Suite 1030, MíIwaukee, gtlsconsín, 53226, appeared on behalf, of
the PLaÍntiffs.

QUARLES & BRjADy, LLp, þy irOHN ROTHSTEIN, ESQ.,
and DAVID P. I4UTH, ESQ,, 411 East Wisconsln Avenue, Milwaukee,
I,lísconsin, 53202, appeared on behalf of the Defenðant,
Archdiocese of Milwaukee.

LATHROP & CIJARK, LLP, by KENNETH B. AXE, ESQ.,
and DONAIJD IJ. IIEANEY, ESQ.¡ 740 Regent Street, Suite 400,
Madíson, W1sconsln, 537OL, appeared on behalf of the
Defendant, Diocese of Sioux Falls.

NELSON, CONNELL, CONRAD, TALMADGE, S.C. by MÀRK
S. NELSON, ESQ., N14 l{23755 Stone Rldge Drfve, Suite 15O,
I{aukesha, WisconsJ.n, 531-87, appeared on behalf of the
Defendant, CommercÍal Union fnsurance Co¡npany.

Marsha E. Steadman, Court, Reporter
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1

2

3

4

5

6

7

I

9

TRÀNSCRIPT OF PROCEEETINGS

THE CI,ERK: CalLLng ease O7-CV-10888, Jane Doe

2, et al, verÊrus Archdlocese of Ml.IwauJcee, et al.

Àppearances, please.

MR, FINNEGAI{: For the plaíntiff, Mlke Finnegan.

I{R. SCOPTUR: PauI Scoptur, as weII, your Honor.

MR. RoTHSTEIN! on behalf of the Archdiocese,

your llonor, Lt's ,tohn Rothstefn and --

MR. MUTH: DäVid MUIh.

MR. AXE: Dlocese of SLoux Falls appears by

IJathrop & Clark by Kenneth Axe and Donald Heaney, your

Honor.

MR. NELSON: Mark Nelson for Co¡nmercial UnJ-on,

no¡/ known as OneBeacon.

THE COIIRT: AII right, rnotion for

reconsideration. T, ve read Lt. Brlefly.

MR. AXE: Your Honor, thank you for listenlng to

our motion today. I understand that, accordlng to

plaíntiffs you shouldnrt even reconsl-der an earlier

decisLon, but I thÍnk wetre here tryíng to reach the

rlght decísion and to do justice, and to that extent

hre've filed a motion for reconsideratíon in part based

upon new law which clid not exist at that tine. Thatrs

the Co¡¡l-ee case from the Wisconsin Supreme Court.

The issues on reconslderatÍon really are two.

2

10

13

11

L2

L4

x.s

16

t7

19

20

2L

22

23

24

18

25
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1

2

3

4

5

6

7

I

9

10

11

L2

13

t4

15

t6

L7

18

1.9

20

2L

22

23

24

25

Ffrst is whether the cause of act,íon for intentlonal

misrepresentatÍon or fraud based on the active placement

of the priest and retention of that priest rather than

defrocking hÍn or LaicLzing hirn l-s barred by the flrst

amendment to the Unlted States Constitution and by

Article 1 Section 18 of the Wisconsin Constltution, whlch

the l{isconsin Supreme Court has saLd in @lgl¿ goes

beyond the protections of the Flrst Amendment, Ís even

stronger with respect to free exercise of relLglon.

The second issue is whether the cause of action

for intentLonal rnisrepresentat,ion or fraud based on the

failure to disclose to these plaintiffs, who, as the

Court noted at the last oral argrurnent, were not known to

the defendants, is similarly barred by the constitutÍon.

THE coURTs DÍd you only uge with all due

respect once or twice when you reargued that in your

brief? l{as it only once?

MR. AxE: At least once.

THE COURT: Yes. Okay, but go ahead.

MR. AXE: Just to show you that I was paylng

attention, so. And al.so because there was no duty to

disclose to these plaintfffs the legal duty which was

established by the plaintÍffs and by any preceder¡t.

With respect to the first issue, intentfonal

mierepresentation by action, that requires a

3
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conslderatlon of the action and what that would represent

to these plaintiffs.

fn other words, since there,s no statenrent -- no

affir¡native statement, one hae to l-ook at the actlon and

decfde what representation if any was made, whether J-t/s

true or fal-se.

THE COURT: Now you,re rearguing the caÊe.

Yùe,re dealing with the rnotion for reconsíderation. I,m

not goÍ-ng to sit here and let you reargue and say Judge,

you hrere wrong the last tL¡ne and Itn giving you a chance

to change your rnind. I made that decislon based upon a

Iot of consideration, and I'ru not goÍng to change Ít.

Let the Court of Appeals and the Supreme Court teII me if

I'm wrong. So don't reargue the case. It,s a motion for

reconsideration. Is there sufficient grrounds, nevü

evfdence to grant that, tcruz Ttm not going to reconsLder

what I decÍded.

!{hat part of no don't, you understand?

MR, AXE: Okay, your Honor. Then I would at

least for the record indicate --

THE COURT: Okay.

MR. AXE: -- wlthout going through the --

THE COURT: Make your record, that's fine.

MR. AXE: -- entire argunent.

THE COURT: But I dontt want you to go on and

4
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onr 'cuz I'rr telling you Irve read tt; I know $rhere Irm

coming from.

MR. AXE: Your Honor, in Cooley the court sald

that the question of what makes one competent to serve as

a religious leader iE not subJect to examfnation by a

court at all.

THE COURT: They tÍp-toed around adninisterial

function of a teacher and al-I that stuff, but Cooley

deals with actions wlthln the church communlty. This

involves a lawsult lnvolving the church comrnunity and a

person outsÍde that comnunity, and Irn not so sure Cooley

ls applicable, with aII due respect.

Itrs -- it,s a whole different thing. And

that's where I'm comíngr from. I want you -- you know, at

Ieaet discuss that. That's the clear -- thatrs a clear

distinction that I see.

MR. AXE: Okay. Your Honor, at the oral

argument, and I donrt think this was ln the brlef, when

Mr. Anderson was maklng his argument he stated, and f

quote, rrThem pJ.acing hir¡ in parish with full knowledge

of, or Ln hospital. wíth knowledge of hís unfitness and

concealing that ís an act. ft is a mlsrepresentatÍon of

hie f itness. rl

The fÍtness hers tallcing about, obviously, íe to

serve as a priest, ín that position. llhat wouLd require
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the Court, whether it/s a Jury or your Honor, to look at

hls competence and his fftness to serve in that position,

and whether the relígion, the entlty was correct fn

placing hi¡n in that positlon and not taking other

meaE¡ureÉi or placing hfun somewhere else.

That is exactty what Cooley says this court

cannot do, whether it,s a religíous school teacher ln a

religious school,' or even more strongJ.y where you don't

have to look at whether it's a spirituaL leader, a

priest.

THE coURT: Is the fÍtness that he speaks to the

fltness to be a prlest, therefore gggtrey would have an

applícation, or is ft a fitness to be around chj-ldren,

whích has nothJ-ng to do wfth whether hets a prlest or

not,

He can be a priest somewhere safe where he

doesntt have access to children. That's a distinctíon.

You're right that cooley applies Íf they're

saying he should lrave been defrocked. I don/t thÍnk

theyrre saying that. I think they're saying he should --

he should not have unsupervLsed contact with children as

a príest. And that,s a dífferent thing than Coolev.

MR. AXE: But, your Honor, even if the issue is

where he should be placed, or what li¡nitations and

controls are placed on hÍn, or what kind of treatnent he

6
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shou)-d get, or hthether there should be religÍous rítes

such as just the poÍrer of prayer or penance, or reporting

to hls bishop; any of those thl-ngs, those are reLigious

considerations, and the declsion l-n Cooley says that the

state sÍnply has no authority to control or interfere

hrith the selectfon of spJ.rttuaÌ leaders. It talks about

controlllng and interferlng, and thatrs no dl.fferent than

the selection, the tralnÍng, the retentLon, the

supervision whlch in the other ca6es of Prítzlaff and in

Clauder the Court sald the Court has no right to go there

under the constÍtution. There ít was negligenae, but the

reasonÍng is the sane that you have to decÍde what nrakes

one competent to serve as a priest and where that priest

should be asslgned.

In the CIaUder case there v¡as an argument that,

well, he's a priest but hets in a hospltal, so hers dolng

some kind of secular counseling. And the Supreme court

said no, wè, re convlnced that thatrs part of his

religious ¡nission. Hers not some secular counselor whors

being hired by the hospÍtaI to work. This is part of the

relÍgÍous practice.

The same is true Ìrere. Whether there are

children there or not. One can argue about the wisdon,

about whether that vras a good decÍsion, wtrether the

reJ.lgion should or should not, whÍch really goes to

7
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negligence, not a representation, but when you start, that

argurnent you,re gettlng into the religious sphere, and

that is not what thls Court fs pemitted to do under

Cooley and those cases.

THE COLIRI: I,¡n looklng forward to seeing what

lrlnd of tap dance thê supreme court ís going to do with

this because theytve been doing a couple of those.

Irist,ening to your argument I,n no longer fs this

frivolous, j,s thÍs Just another -- nor thatrs a valid

issue. So, Mr. Malone, $tith alt due respect --

l{R. AXE: Mr. Axe, your Ilonor.

THE CoURT: AIl rlght. Excuse me. ThaÈ now

itts, you know, there,s a valid concern, but I just --

WeII, Iet's let the plafntiff at teast say something

before r rnake an argument.

MR. FINNEGAN: Your Honor. the íseues -- I wonrt

dlscuss the broad l-ssues that that were raised ín the

reconsideration, but the issues that were discuEsed ttrls

mornlng, the clains tbat úte,re rnaklng are whether or not

Mac Arthur was fit to work wittr children. Doesnrt matter

whether he,s a prJ.est. They can hlre as many child

vratches as they want, The problem ís once they start

putting then¡ out there --

THE COURtr: Al1 right. Thanlc you very rnuch.

There's no ne¡y evidence. I dontt thÍnk CooLev

I
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rÍses to the level of new evidence because it/e clearly

distinguishable. The Cooley case deals with rules withín

the order and those kinds of, things, where thLs case

involves duty, intentional acts relatJ,ng to the order

versrus an outside, unrelated person. I see that, as

clearly dist,inguishable.

I don't thÍnk -- I donrt thlnk the Supreme Court

intended to oreate the broad ínterpretation that the

defense is making here, or wants me to make, and lt is

not new evidence. It's clearly distÍnguÍshab1e, and I,rn

denying the motíon for reconsideratLon.

Welve made a record. Let the Appellate Court

see if f'm rlght or wrong. I suspect ltll- be -- Itm

hoping for 5o/5o, but we'II see. You know. Then, quite

frankly, and the AppeLlate Court, and these are dlfficult

issues, but it's dlfferent where the trial court has to

deal with the issues, and thls is not spedclng to you,

this Ís speaking to them, that trial court issues are

very different than appellate issues. Ànd,

unfortunately, what's been decided on these Archdíocese

cases has created more questÍons than anEhrers.

I want to get this case to trial ff it happens.

There,s huge iEsues on the pLaíntiffs. If therers no

intentional acts here, it,s huge because the statute of

linitations coïtes into application. They have to anewer

I
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that questlon. Is this an actl-on in negl-ígence, ls this

an actlon lntentl-onal tort? And if Lt's an Lntentionat

tort, if it,s a conspiracy, which I belÍeve goes to

intent, then therets the questíon the Archdíocese whether

therets lnsurance coverage and alL those thlngs.

What I need to try thÍs case from the appellate

courts is to resolve the Íesues betvteen actíons and

negligence, and actions based upon intentional acts. And

when that is answered then hre can nove this forward and

do our dlscovery and do the things and get ready for

trial. But, I,m asking thern as a trÍal court to tell us

how you stänt us to proceed so that vre can put an end to

this open sore that, has been developing wÍthÍn the falth

comnunÍty, the Roman catbolic Roman falth community,

which I am not a part of, and we need to move forward and

put an end to aLl- thls stuff . Get an anEwer one t{ay or

the other.

With that, there,s an l-ssue of dissovery.

Sornebody wanted discovery to contLnue?

MR. ROTHSTEIN: I think there's -- Fírst there's

an lssue -- therets a motfon here today, your Honor, on

lnsurance coverage. thatrs wby Mr. Nelson is here, I

represent the Archdiocese. As you know, there's a eeries

of these caser in front of the courts here in MíIwaukee

County. Judge Jean DíMotto and Judge Whlte have already

l_0

10

L2

11

13

L4

L5

1-6

T7

1S

L9

20

2L

22

23

24

25

Case 1 1-20059-svk Doc 329 Filed 07/08/1 1 Page 10 of 16



1

t

3

4

5

6

7

I

I

ruled on that lnsuranoe question, It's the sane

insurance quesÈion. And we've already taken an appeal

from Judge Dl-Motto,s declsLon on that Insurance questlon

because, as you kno\,rt, insuranoes --

THE COLIRÎP: Can my case be resolved under that

rubric?

MR. ROTHSTEIN: Yeah. llhat we íntend to do Ís

that vre/ve reached a stlpulation with lvlr. Nelson so that

all the cases -- they all have the same insurance

question. We're golng to stipulate to the sarne ruling.

Vìletre preserving our ríghts as the Archdiocese, but

there,s no need to reargue thie L4 times. We have one

appeal. We'le going to ask --

THE COURT: Especially in vl-ew of the new rate

of $oo an hour.

MR. ROTHSTEIN3 Yes, indeed. Maybe I need the

14 cases then,

In any event, your Honor, so today we have a

stlputation that we've already subnitted to the Court. I

t.hink in this action, this 1s the Jane Doe 2 and 3

action, you've already ad¡nltted one deacon into the case

as an intervention.

Mark haE brought a surnmary Judgnent ¡notlon.

It,s the same one. We,ve briefed 1t. It's already been

decÍded against us, we know that, €ro vte etipulated that

LL
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the same ruling negative to the Archdiocese may be

entered here.

THE CoURT: For the purposes of appeal

preserving aII other rights?

MR. ROTHSTEIN: Yes, that,s exactl.y right. And

so you have this nerr case, the Neelst case. It's the

sa¡ne Íssue. And so Mr. Nelson again hae stipulated with

us he will intervene, hls rnotlon to have ínsurance

coverage decided in hís favor ís granted, and we are

golng to appeal that too.

THE COURT: Fair statement, counsel?

MR. NELSoN: Thatts correct, your llonor, and f

belj.eve the stipulatíons have already been sub¡ritted to

the Court for ítrs review and consideratl-on.

THE COITRT: AII right. Noht, gentlemen, ny tern

is up in 2oI2. I,m going to try to get this tried.

MR. ROTHSTEIN: so on those Ínsurance, so hre can

get that done, lf maybe afterwards we can assist the

clerk and naybe get those ordere out so lâte can get those

signed.

THE COURT: Yeah.

MR. ROTHSTEIN: Get that part done because hre're

aLready in the procesE¡. The iludge DiMotto, who had the

flrst decÍeÍon, that ltlas appealed first. lile're waitlng

for the record and then the briefingts going to start.
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THE coURT: AII rlght. Does the plaintiff have

any dogs in this fight?

llR. FINNEGAN: Not ín the fnsurance fight, your

Honor. The only issue that we had r¡¡ith the insurance

company Ls whether or not therets a stay on all-

discovery. And our main issue there is the -- is being

preeerved some of the testímony of oLder wLtnesses.

THE COURT: AIl rlght. Anybody want to argue on

that? I have sorne thoughts based upon Èhat. too.

MR. ROTHSTEIN: And herers Just hrhat I'11 offer.

Again, Judge DÍMotto had the first of t}¡ese cases and we

have addressed this questl-on in the past.. She allowed

the stay to be entered but that any wÍtne€¡s over 80 could

be deposed wlthout any further leave, and if there $rere

any wJ-tnesses who plaintiffs ldentlfled had a medical

problem, they could take thetn too.

THE COURT: poes this sound like a franrework you

could live with?

MR. ROTHSTEfN: Thatrs what r^¡e did in DiMottots

court. Here it is.

MR. FfNNEGAN: ThaÈ is what happened ín her

court.

MR. ROTHSTEIN: So itrs okay wlth us.

MR. FINNEGAN: f'he question, or the only comnent

we had with that was the 80-year-o1d cut-off was in our
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mind a little high as far as --

THE couRT: AII rlght, 79 point -- 79 years 10

months.

MR. SCOPTUR: How about 70?

MR. FINNEGN.I: lite'd agk for 70.

MR. ROTHSTEIN: Ird ask for 75, your Honor. In

the sense that at the Archdlocese príests can't retire

until they,re 75. once they're retired, ít tney need to

take them, that,s fine. And if there's anybody who has a

medical probletn, thatts okay,

THE CoURTz 75 sounds good. You guye ever buy a

used car? one's at 80, one's at 70?

MR. FINNEGAN: The only other íssue that we have

on the Neels' case, whl-ch r.¡e didnrt have on the DiMotto

case, your Honor, Ís we dontt have the docuurents on the

perp in that case on Hanser, and so there's probably

people Ín there that we dontt know about that are

wítnesses, and thatts our concern l-s that we don't know

those people. So taking their depositions that's -- you

know, rr,retre at a loss on that. That's --

THE COURT: It doesn't make sense to ne to

conÈLnue discovery because we don't know what dlrectLon

thÍs case is going to take. And, quite frankly, I dontt

-- I mean, this happens, what, 30 yêar6 ago, 40 years

ago? Is that what we're tal.king about?

L4
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MR. ROTHSTETN; Yes, your Honor,

THE coURT: AII r19ht. so thê buiLt-in

difficul-ty you mentíon ls -- part of, the cause is your

client. I nean, not that -- I'm not dofng this ln

accusatory fashion. Thatrs Just the way it ls. So I'm

not going to have any discovery other tt¡an the ¡nentloned.

We'II get, this squared a!ùay, then move forward. So

there's a stay of dlscovery also.

Ànythlng else?

MR. nOfXSfgfU: No, your Honor.

THE COURT: All ríght. Let ne know when you

come in next time so I can have the staff people come l-n

and ta)ce out the chairs.

( Proceedíngs concluded)
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pursuant to Sectron 804.05 of the Wrsconsrn Stat,utes,
before KATHLEEN E. CARTER, a Certrfred Realtrme
Reporter, Regrstered Merrt Reporter and Notary PubLrc rn
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East Wrsconsrn Avenue, Mrlwaukee, !ùJ-sconsrn, on Frrday,
Aprrl 23, 2010/ comrnencrng at 10106 a.m. and concludrng
at ].0:42 a.m.

APPEARANCES
JEFF ANDERSON e ASSoCIATES, P.4., by
MR. MICHAEL FTNNEGAN,

366 Jackson St-reet, Surte l-00,
St. Paul, Mrnnesota 55101",

appeared by vrdeoconference on behalf of the Pla: ntrffs.
QUARLES E BRADY, bY

MR. DAVID P. MUTH/

AL1 East Wrsconsrn Avenue,
Mr lwaukee, lVrscons rn 5 32 02 ,
appeared on behalf of Defendant Archdrocese of
Mrlwaukee.

LATI-IROP 6( CLARK, LLP, by
MR. KENNETH B. AXE,

740 Regent Streêt/ Surtê 400,
Madrson, Wrsconsrn 53?15-2650,
appeared 'Eelephonrcally on behalf of Defendant
A::chdrocese of Sroux EalIs,
SCHIRO & ZARZYNSKI, bY

MR. ,IOI-|N S. SCHïRO/

735 Wesl- ltlrsconsrn Avenue, Twelfth Floor,
M:-lwaukee, WrsconsJ-n 53203-1918.
appeared on behal.f of the Deponent.

10

11

T2

1B

19

L3

L4

15

1,6

I7

20

211

22

23
24

25

***t*



Davld J. Hanser - 412312010
Peter Neels, et al. vs. Archdiocese of Mllwaukee, et al.

Depo Internatlonal, Inc.
(763) 59 1-0535 or (800) 59f -9 722 admin@depointernationalcom

Case 11-20059-svk Doc 329-1 Filed 07108111 Page 6 of 24

Page 5

1

2

INDEX

Examrnat ron Page

3

By Mr.

By Mr.

F:"nnegan. 6

4

5

Muth. 26

Exhrbrt fdentrfred: Page

6

7

o
U

No. 1

No. 2

- Color Copy Of A Photograph Of

- Color Copy Of A Photograph Of

Davrd Neels. . .

Peter Neels. . .

2L

22

9

10

r.1

L2

13

L4

15

16

L1

tB

t-9

20

2t
22

23

24

25

Drsposrtron Of Orrgrnal- Bxhrbrt/s:
Attached'I'o OrÌgrnal Transcrl-pL



Father Dennis C. I(lemme - 4ll6l20L0
John Doe 1, et al. vs. Archdiocese of Milwaukcc, et al.
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(763) 591-0535 or (800) 591-9722 admin@depolnternaflo¡ral.com
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IN THE CTRCU]T COURT OF MII}.IAUKEE COUNTY

STATE OF T/{ISCONSIN

JOHN DOE 1, JOHN DOE 2, JOHN DOE

3 and CHARLES LINNEMAN,

Plaintiffs,
-VS-

Case No. 05-CV-1351
ARCI{DIOCESE OTT MILWAUKEIT, ET A1. ,

Defendants.

JANE DOE 1l
Plaintiff,

-vs - Case No. 07-CV-008390
ARCHDIOCESE OE MILVùAUKEE and

DIOCUSE OF SIOUX FAL.LS,

I

Defendants.

JANE DOE 2 and .JANE DOE 3,

Plarntiffs,

-vs- Case No. 07-CV-10BBB

ÄRCHDIOCESE OF MTLWAUKEE ANd

DIOCESE OF SIOUX FALLSf

Defendants,

JAIqES ESSENBERG,

Plairrtif f ,

-vs-
ARCHD]OCESE OF MTIWAUKEE,

Defendant,

Case No. 08-CV-9050

EXAMINATTON OF FATHER DENNIS C. KLEMME, 4-T6_LO

Case 1 1-20059-svk Doc 329-1 Filed 07108111 Page 7 of 24



f,'ather Dennis C. Klernnre - 411612010

John Doe 1, et al. vs. Archdiocesc of Milwaukee, et al.

I
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DONAT"D MÀflSHALL.

PlirnftlL

.rs. cNcNo 0scv.l0l60

ARCHDIOCESE OT MILVAIJKEE.

Dctrnddrt

,(JdN UOI l.

Plñrnlrlf

-\¡. ('ce No 09.CV408113

^RCIDtOCESE 
O¡r i\t¡LIVAUKEE,

Dclendilil

DÉAN N ELSSMULLLR.

Pl¡hlfC

{!- c6oNo 0t-Cv-ll8ì9

^RCHDt0CÈSf 
O¡ ¡llLV^UKEE

DGfcrdJnt

PFTERNEELS.

Ìlatlltff.

-\s- CæcNo 00-CV-ll9.l5

AITCHDIOCESI OF ÀI'L\I'AT,KEE

oatùtd¡nt
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F¿\TllER DENNIS C, KLEIv¡ME, tilken rtthe instance of the
Plaintillì, Inde¡ ¡nd pursuant lo Seotion 804,05 olthc
Wisconsin Shtutes, bctbroJANE M, JONES, s Ccililied
Rcnltirne Rcporter, Regislered Merit Rcportur nnd No(nry
Public ilr ¡nd for tlte Statc of Wlsconsix, at Qúarlùr &
Brrdy, LLP, 4l I E¡sl Wisconsin Ave nrre, Millaukec,
Wisconsin, on Apill .l6,2010, 

corureilciDg at l0:00 o.m,
sÌd conchrd¡ng ¡t L22 p,¡n,

APPEARI\NCES

JËFF ANDERSON & ASSOCIA'TES, P.,\,, ùY
IVIR. N4ICHAEL FINNEOAN,
366 Jilckson StrEet, Sr¡ite 100,
St Pnrl, Miruesotn 55101.
nppearcd by videoronl'ercnce orr behalf of the Plnìntrf't¡.

QUARLES & BRADY, LLP. by
lvlR DAVID P. MUIH,
4l I Erst Wtsconsin Avenue,
lvlilwnukee, Wrsconsrrr 5 3202,
oppenrerl or lËhalfof Dcl'eqdnnt A¡nhdioccse of
lvl¡hvrr¡kee,

LÂI}JROP & CI.ARK, LLP, bY
lvlR. I(ENNETH B. AXlj.
740 Regcnt Sücct, Srutc 400,
lvladison, Wisconsrn 537 I 5-2650,
apperrcd tclcphonicnlly on behalt' of Defcrrdnrrt
A¡chdroccoe of Sroru\ Falls
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John Doe 1, et al. vs, Àrchdiocese of Milwnuhee, ct al.
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Page 6

TRANSCRIPT O¡' PROCEEDINGS
FATHER DENNIS C, KLEMME, called as a

wilness he¡:eìn, having been fìrst duly srvol¡ on

oåÎh, was examined and testified as follows:
EXAMINATlON

BY MR. FINNEGAN;

a Hi Fathcr Klernme, 1'ììy name is Mike Finrregan. The

fìrst queslion is, can you hear me all right?

A Yes, I crn. Thanlt your MlchRel,

a lf at any poinl, Father, you can'Î ltear me ot you

don't undelstand tl¡e quesliorr, just ask tne. and

I'l[ r'ephrase it or I'll speak loudet'ifyou carff
heat me.

À I nppreciate that' Cån you heâr'me?

a I can hear you.

A Okay.

Q Yes, I can.

A Thnnkyou.
a I'rn going to go over a cou¡rle ofground rules hgre

at the bcghruirrg, arrd tlten we have, prscess rvise,

we have Keu Axe on the phone, atìd he is involved iu
just a corrple of the cases, rvítlt just a couple of
the priests. actually. olle ofthe pt'iests and a nuu

thal is i¡rvolved, so rvltat I'ru going to do for l(en's
benefit is just ask you about those tu,o fì¡ st.

Page 7

rvhich you nray not kuow, aud then if you dorr't knotv
anyilúng about those, l(en can get offthe phone and

have a bettet' use of his titne.
A Okay, thnnk yotr.

a You're welcotre. The fi¡'st thírtg thot you

understaud is that yourre under oath today. and
this can bc used in a court of law, One of the

tlrings that we do all the tirne in not'mal

conversation, we'll nod our heads, werll go like
this.

A Okny.

a And it's real hard for (lte cou[l ¡cpottel'to get

th¡t down, so íf'you do rrod your ltead or do

something that is notrverbal. I'll ask. l'll say.

"Fathel Klomnc, was dtal â ycs or wos that a no,"
and I'mnot meaning lo badgcryou at all, Just so

tlrat the courl repoüer call get it down.
A ,{ll right,
a Does that make setlse?

A Sofar.

a Tho other thing that'rve do all the time i¡r nourral

couversBtion that rnakes it very ha|d fbl the coult
repotter to take a tt'anscliplion ofit is lvc talk
ovet eaclì othel a lot of times, and we dou't lel

each other finish in ncrtmal cotrversation, In some

Page 8

ofthese questions, you'll knorv whele lln going

with the question, bul if you can, just wait until
l'm all the lvay done with the question and give
your answer, and l'll try ìo do the same with you,
Doos lha¡ make sense?

Yes, yes.

And the sarne thìng on that, If I notice that we're

lalking ovel each otheL. I may ask you fhat orjust
tell you. can we jusl wait unlil I'm done wìth the
quesrion, again, not meant to badgel you at all,
just to make su¡e the court repo¡1er call get it
dorvu.

Okoy.
1'll ask you just -- so I'm going to go back to

sone ofyour background after I ask âbout these

othel two just for I(e¡'s benefit, but tlre fir'sl one

is, during your time as a priest in the Archdiocese

of Mihvaukee. did you hnve any contacl with or nny

krorvledge about Fathel Bt'uce Msclullrur?
I knon that l¡e existed ns n prlest lvorking in the

Arcltdlocese because he's a Sfllvátoriau, so I did
not knorv hinr rvell. Ittas just becnusehe\ras
rtorking as n Salvatorian in the Archdioccse of
I\filrtaukee.

MR. MUTH: Mike, ca¡r I junrp in lhete teal

Page 9
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A

quick fol clarification?

MR. FINNECANI Yeah, go ahead.

MR. MUTH: I believe thele rnay be sorne

confusion belrveen nvo different MacA¡thurs, one

being a Snlvato:rian pliest and o¡re being fì'om Siqux

Falls, I throrv that ou( lhe¡e for clalification
sakc,

BY MR. FINNEGAN:

Q I rvasjustgoingtoibllou,uprvilhyou. TheÉruce
MacArthur that rve're talkìug about, just lo gi\'€
you a getrolal tirne fratne, Fatlret'Klerune, he n,ns a

priest nt tlle Dìocese of Sioux l¡lls,
A No. I don't --

Mlt, MUTH: \Vait until he fìnishes,

BY MR. FINNEGAN:

Q No ploblertr. Iln just goirrg to give you a little
background. That miglrt rcfi'esh your rnemoly and let

you know rvhelltel you klotv lhe Bruce MacA¡'thur that

we're talking about. He was a pliest of tlte
Diocese of Sioux Falls and carnc to MihvaLtkee in

approxinlâtely '64-'65 anrl was the¡r for about fìve
ye8rs, uuril about 1970, and then we[t brìck to the

Dioccse of S ioux Falls, so the Bt'ucc MacArlhur that

I want to knorv if you knorv is thnt Br uce MacALthul'

flom the Diocese of'Sioux Falls?

3 (Pages 6 bo 9)

De¡ro International, Inc.
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John Doe l, et al. vs. Archdiocese of Milwaul<ee, et al.

Depo International, Inc,
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IN THE CIRCU]T COURT OF MTLWAUKEE COUNTY

STATE OF WISCONS]N

JOHN DOE 1, .IOHN DOE 2 ¡ LTOHN DOE

3 and CHARLES LINNEMAN,

CONFIDENTTAL

PJ-aintif f s,
VOLUME TT

-vs-
Case No. 05-CV-1351

.ê,RCHDIOCESE OF MTII¡IAUKtrE, eL al.,
Defendants.

JANE DOE L,
Pl-aintif f ,

-vs- Case No. 07-CV-008390
ARCHDIOCESE OF MI],WAUKEE and
DIOCESE OF SIOUX FALLS,

Defendants.

JANE DOE 2 aNd JANE DOE 3,

Pl.aintiffs,

-vs- Case No. 07-CV-10888

ARCITDIOCESE Otr MII,VüAUKEE ANd

DIOCESE OE SIOUX FA],LS,
Defendants.

.]AMES ESSENBERG,

Plainti ff,
_vs_

ARCHDIOCESE OF MI],WAUKÉE,
Defendant,

Case No. 0B-CV-9050

EXAMINATrON OF FATHER PAUL ESSER, 3-1-l-0

Case 11-20059-svk Doc 329-1 Filed 07/08/11 Page 10 of 24
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Continuotion ofVideo Cont'erencc Exûmillntiôn of
FATHDR PAUL ESSER, laken {t tbe instende ofrhe
Plaintiffs, undef and pursuûnl to Seolion 804,05 ofthe
Wisconsin Stahrtes, bcl'ole JANE M, JONES. ¡ Ce¡tilicd
Rcnltirne Reporler', Registercd Meril Repoder nnrl Notarl
Public ín nnd lbr'(he Shte of Wisoonsin, nt Quurlee &
Brndy, LLP,4l I East Wisconsìlr Àvcn¡e, Ir,lilwnrrkee,
tüisconsin, on lr4al¡h l, 20 10, couurrencìng itt I 0:03 a.n.
qnd concludirìg nr 12:59 lt,rh.

Af¡PEAIIANCES

JËFF ANDERSON & ASSOCIATES, P.A.,by
N,lR, À4ICHAEL FINNE0AN,
366 Jaokso¡l Sbcct, Sulte l0(),
S(. I'nul. lvlinnesoln 5510t,
nppenrcd by videoconlÞrtlrce on bcholfôf thc Plsint¡ll's.

QUARLES & BRADY, LLP, by
lvtR. JOHN RoTl{5TEIN.
4l I Eosl Wisconsiu Avs¡rue.
lvlilw¡ukce, \Visconsin 53202,
appearcd on behaHolDelèrrdant Atchdioccsc ol
lvlihv¡rrkee.

DONALD ÀIARSIIÀLL.

Plåinnff,

.,.. CurNo.0[.CV-l0lú0

ARCHDIOCEIiti OF MILVAIJXEE.

D!fetrd¡rú-

3
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1
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Dcfúnd[nt

15
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I'!TEß NECI,S.

I'letltilr.
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op¡rnrrd tele¡honicolly on behnlf of Dul'cntlunt
Archdiocese ct'Siotrx Fnlls.1
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Paqe 111

TRANSCRIPT OIl PROCEEDINGE
F,A,THER PAUL ESSER, callcd as a witness

herein, havíng been fir'st duly sworrr orl oath, wss
exarnined and testífied as followsr

EXAMINATION
BY MR, FINNEGAN:

a Hi Fathel Esser. My nanrc is Mike Finnegan, aud we
lrad conducted pall ofa deposition ofyouls back in
July. Can you heal me all right thlough tlre

videoconference?

Ä Yourre better, norv, You rvere a little lorr before,
I cnn hear you line,

a Perfect, Pe¡:fect. I'm goingtoaskyou aìrout
different topics than I did last lirne. I(en Axe,
rvho ìs on the phote, only has one ofthe cases. so

I'rnjust going to go righl to that part ofthe ease

first.
Do you lernernber the hstructions tìtat we

went over last lirue about ansrvcling t|uthfully arrcl

¡ü that? Do you uuderstand those same

iustluctions apply hele?

A I do, yes.

a Fatlrer Esser, could you state youl' full narne aud

spell youl last name forthe recold, plense?

A Certninly, Paul Mattherv Esser, E-S-S-E-Iì,

Page LL2

a Aud you were ordained i¡t I957?
A Correct.
a I'd like to focus your attention, just fol this

fi¡st l¡ttle paÍ, on one of the cases rve have

involviug a religious nun by the name of Sister

Norrna Giannini. Slre was a pr:ilcipal at urc of the
high schools, one ofthe schools, St. Pattick's in

the Archdíocese of Milwaukee back in the 1960s. Do
you have auy recoilection of Sister Nonna Giannini,
at oll?

A No,

a And I ass$rne fi'otu that answer. have you evel met
Sistcl Norma Gianlrini?

A Not to ny knorvledge, no.

a And you don't remembel e ver healiug anythíng of a

negative nature about Sisler Nolma Gianninil)
A I do not.

MR FINNEGAN: All right. Thank you.
Ke¡. I drrn't have anythiLrg clse on Sister Norrla,

MIl, AXE: Okay. and I think you told nre

befole that thele wçre questions on the last go

around ou MaoCarlher', and you'r'e nol goiug into
thât at this time?

MR, FINNEGAN: Exaclly. I'nr not goittg
iuto MacCarlher, at all,

Page 11-3

lvfR. AXE: Then I'rn off. Nice meeting you
telephonically. Father.

THE'TryITNESS; Takc care.
MR, ROTHSTEIN: Good-bye.

BYMR, FINNECAN:

a Thonk you for that, Fnthel'Esser, It was a little
out of ol'der, but rve wanted to lal<e câ1€ of Ken so
Ite didn't have to be on fol the whole thing.

À I urderstand.
a Just so that you know, FatherEsser, and Jofur, so

you know who else is in the loonr with me, Melissa
Trogy (plrcnetic), who is a law student hele in lhe
Twin Cjties, u,ho I mentor, she's also in the roonr,
aucl couring in and out occasionally is Mclfinley
Willett (phonctrc). rvho works in our office, who is

the tcclrnical guy, He nray conre in, in case

anything goes rvt'ong with the technical strtff
because I dorlt know auything abouÌ that, oll
right?

,4, All rtght, surc, flrre,

a Tell me if you can, Inther Esser; who is the -.
within the Archrliocese, lvho hns the power or the
lesponsibility to transfer a priest fi'om one
location to auother'?

A The Arclrblslrop.

Page 114

Q Attd wlto lras thc powcr rvithin tlre Arcbdiocese to
suspend a priest?

À Tbc Àrchbisùop.

a And who has dte powet within the Archdioccse to
lestrict a priestrs mirislry?

A The Archbishop,
a And ultimately, the decisio¡l about where a priesf

wo¡'ks wilhin the Archdiocese, that decision is
ullitnately made by the ALchbislrop, coffect?

A Con'ect.
a And what about the healtlr insurancc and letirernent,

Fatbcr Esser'Î How ale those handled witlri¡t thc
Alchdiocese? ls that sornething that the

Archdioccse coutlo.ls. ol how docs that -- tell me a

ljttle bit about that, holv tbat rvorks?
MR, ROTHSTEIN: Pardon me, Counsel, now.

you\e askirg about priests, uow, ofthc
Alchdiocese?

MR. FINNF.GAN: Priests, correct, Jollr.
Thank you fol that,

MR. ROTHSTEIN: Okay, go ahead,

THE WITNESS: There alc policies which
covel all of thst. We have a priest pension fund,
we have a hcalthcat'e board lhat looks into that and

tries to find, heallhcaleà

3 (Pages 111 to 114)

Depo InternatÍonal, Inc.
(7 63) 59 1-0535 or (800) 591-97 22 admin@depoin terna tiorrtrl.com
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Father Donald F. Zerkel - 412712010

Joìln Doe 1, et al, vs. Àrchdiocese of Milwaukee, et al.

Depo Internationalr Inc.
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Page l-

]N THE C]RCUIT COURT OF MILWAUKEE COUNTY

STATE OF Vi/TSCONSTN

,loHN DOE 1, JOHN DOE 2, JOHN DOE

3, and CIIARLBS LINNEMAN,

Plarntr ffs,

-vs-

ARCI{DIOCESE OF MTLWAUKEE, eL aI

Defendants.

JANE DOE 1,

case No. 0s-cv-L35:.

OO\")YPlarntrff,

-vs* Case No, 07-CV-008390

ARCHDIOCESE OF MILWAUI(EE and
DTOCESE OF SIOUX FALLS,

Defendants.

JANE DOE 2 and ,fANE DOE 3 
'Plarntrffs,

-VS-
ARCHDTOCESE OE MILWAUKEE ANd
D]OCESE OF SIOUX FALLS,

case No. 07-Cv-10888

Defendants,

JAMES ESSENBERG,

P1a rntrff,
..vs-

ARCHDTOCESE OF' MILüÙAUKEE.

Defendant.

Case No. 0B-CV-9050

EXAMINATTON OF FATHER DONALD F. ZERKEL, 4_21-).0, VOL. 1

Case 11-20059-svk Doc 329-1 Filed 07108111 Page 13 of 24



T'ather Donald F'. Zerkel - 4l/712nfi
John Doe 1, et al. vs. Archdiocese of Mllwaukce, et al.

Depo International, Inc,
(7 63) 59 1 -0535 or (8 00) 59 l-97 22 admtn@dep ointernational.com

Page 2

I

2

3

4

5

6

7

B

9

DONALD MARSHALL/

PLarnt:-f f ,

-VS- Case No. 08-CV-10160

ARCHDIOCESB OT' MILWAUKEE/

Defendant.

,TOHN DOE 6 '

Plarntrff,

-vs - Case No. 09-CV-008L28

ARCHDÏOCESE OF MÏLWAUKEE,

L0
Defendant

t-L

L¿
t3
1,4

15
16
I1

DEAN IdEISSMUILER,
PIarn br ff t

-vs-
ÀRCHDTOCESE OF MILVIAUKEE/

DefeudanL.

Case No. 0 9-CV-128 4 9

PETER NEELS aNd DAVID NEELS,
1_B

PLarntrffs,
19

-vs- Case No. 09-CV-1,3945
20

ARCHDTOCESE OF MILI/ùAUKEE,

27
Defendant.

22
23
24
25
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Father Donald F. Zerkel - 4127120L0

John Doe l, et al. vs. Archdiocese of Mllwaukee, et al,

Depo Internatlonal, Inc.
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Page 3

1

2

JOHN DOE 1-3,

Plainti ff,
3

-vs- Case No, 09-CV-15678

4

5

ARCHDÍOCESE OF M]LI/IAUKEE,

Defendant.

6

"1

B

9

10

JoHN DOE 1.4/

Pl-aint lf f ,

-vs*
ARCHDTOCESE OF MILWAUKEE/

Defendant,

Case No. 09-CV-161-86

11

L2

1_3

1.4

1s

DONALD BUTCHER/

Plalntiff,
-vs -

ARCHDIOCESE OF MTLV,IAUKEEI

Defendant.

Case No. 09-CV-1"7444

16

L7
LB

1.9

GÊRALD KOBS/

Plaintif fl,
-vs-

SISTERS OF MERCY OF TIIE

AMERICAS, REGTONAL COMMUNIÍY OF

CH]CAGO, THE ARCIìDTOCESE OF

MIÍ,i¡íAUI(EE. and ABC INSURANCE,

Case No. 09-cV-007598

20

21,

Defendants.
22
2_3

24

25
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Father Donald F. Zerkel - 412712010

John Doe 1, et al. vs, Archdiocese of Mllwaukee, et aI.

Depo International, Inc,
(763) 591-0535 or (800) 59L-9722 admln@dopointernational,corn

Page 4

1

DEAN l/IEISSMULLERT

t

Plarntr ff,
3

-v.s- Case No. 09-CV-12849

4

ARCHDIOCESE OE MII,WAUKEE.

5

Defendant

6

'7

B

9

10

11

T2

13

I4
15

16

17

1"8

19

20

2L

))
23

24

25

Vrdeo Conference Examtnatron of FATHER DONALD F.

ZERKEL/ taken at the rnstance of the Plarntlffs, under

and pursuanL to Sectron 804.05 of the Wlscong:.n

SLatutes, before KATHI,EEN E. CARTER/ a Certrfred
Reaftrme Reporter, Regrstered Merrt Reporter and Notary

PubLrc rn and for the State of Wrsconsrn, at Quarfes c

Brady, 411 Hast Wrsconõtn Avenue, Mrlwaulcee, VltsconsLn,

on Tuesday, Apt:-L 27, 20L0t commenctng at 1:04 p.m. and

conclud:-ng at 5:02 p.m.
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Father Donald Í. Zerkel - 412712010
John Doe 1, et al. vs. Archdlocese of Miìwaukoe, et aL

Depo Intemational, Inc.
(763) 591-0535 or (800) 591-9722 admin@depointernatlonalcorn

Page 5

T

A

.J

4

5

6

1

o
U

I

APP.EARANCES
JEEE ANDERSON E ASSOCIATES, P.4., bY
MR. MTCHAEL EINNEGAN,
3 66 ,lackson Street, Suil-e L00,
St. Paul, Minnesota 551,0L,
appeared via video conference on behalf of Lhe
Plalntiffs.

QUARI.ES & BRADY/ by
MR. DAVID P. MIJTH,
411. East Wisconsin Avenue,
Milwaukee, Wisconsin 53202,
appeared on behalf of Defendant Archdíocese of
Milwaukee,
LATHROP & CLARK/ LLP/ by
MR. KENNETH B. AXE,
740 Regent St::eet, Suite 400,
Madison, Wísconsin 537L5-26501
appeared telephonically on behalf of Defendant
Archdiocese of Sioux Falls.

10

t1_

1"2

L3
L4
15
1.6

1"1

INDEX
Examination: Page
By Mr. Finnegan.,.. 6

Exhiblt ldentifÍed: Page
No. A * Drawing Of Prlest Living Quarters At St.

26
No. B - Sheet Of Paper Vüith Person's Name

Cor.respondingr To ,John Doe L-2"3, ,John Doe
l-2-4 And ,John Doe t-2-5

*rk***

John's. , . .

LB

19 66
86
B6
87

No. 510* 1,912 LeT.Ler Fram Archbíshop Cousì.ns
20 No. 511- (Not ldent j.fíed)

2L
No. 515* Letter Dated ApríI 1,0, 1-975.
No. 52lB-Document Re 1976 Lawsuit Against St.

JoÌ¡nrs.....
22
23

No. 57 6 - (Not ]derrtif ied)
Disposition Of Oríglnal Exhibit./s:
Ex. A - Attaclrect To OrÍginal Transcript
Ex. B - Retained By Mr. Muth
(Al-l other referenced exhibits are contained
premarked exhibiL book. )

24

25

9L
93

in the

Case 11-20059-svk Doc 329-1 Filed 07/08/11 Page 17 of 24



Ifather Donald ['. Zerkel - 4127l2ül0
John Doe 1, et al. vs, Archdiocese of Milwatrhee, et al.

Depo International, Inc.
(763) 59 1-0535 or (800) 591-97 22 admin@depolnternation al.com

Page 6

l
2

3

4

trJ

6

7

Õ

9

l-0

11

L2

13

1,4

nÉ
-l_ J

I6

T1

1B

19

20

2t
o)

23

24

25

TRANSCRTPT OF PROCEEDINGS

FATIIER DONALD F. ZERKEI,, called as a

witness herein, having been fllst duly sworn on

oal-h, was examined and testified as folLows:

EXAMTNATION

BY MR. FINNEGAN;

a Father Zerkel/ can you stal-e your full name arld

spell your last name for the record, please.

A Donald Erancía Zerkel-, Z-E-R-K-E-L,

O What',s your date of birth, Father Zerkel?

A 6-21-31.

a Would you LeIl me what your presenl- residence is,

where you are living right now?

A My horne is in Lakewood, Wisconsín. The address ís

w1"5519 MoKinJ.ey Lane, AthelsLane,

A-T-H-E-L-S-T-A-N-8, Ìiligconsín, 541"04.

In the personnel book I t¡ave another

address. ftrs P,O. Box 74, Newburg, N-E-W-B-U-R-G/

WiEaonsin.

O Thank you, Father Zerkel, First, have you ever had

a deposítion -- have you given a cleposítion before?

A NoÈ about our matter today, no, but I have been

deposed orr an automobile accÍdent.

A Let me -- You may remêmber some of the ground

ruLes, but I'11 tell you a couple of them again.

Case 11-20059-svk Doc 329-1 Filed 07108111 Page 18 of 24
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Page 1

STATE OE V!ISCONSIN
COUNTY OF MILWAUKEE

CIRCUTT COURT

John Doe l-, John Doe 2, John Doe 3,
and Charles Línneman,

Plaintiff (s) r

vs. Case

Archdiocese of }4ílwaukee,

Defendant (s) .

No. : 05-CV-1351

et aI.

.lane Doe L t
Plaj-ntíff (s),

vs. Case No.; 07-CV-008390

ArchdÌocese of tvlilwaukee and
Diocese of Sioux Falls,

Defendant ( s )

Jane Doe 2 and Jane Doe 3,

Pl-aintiff (s),

vs. Case No.: 07-cV-10BBB

Archdiocese of Mílwaukee and
Diocese of Sioux FaIls'

Defendant (s) .

James Essenberg,

Plaintiff (s),

vs, Case No

Archdiocese of Milwaukee,

Defendant (s) .

0B-cv-9050



Father Paul Lippert - 5ll0l20l0
John Doe l, et al, vs. Archdlocese of Milwaukee, et al.

Paqe 2 Page 4

I I
t
5

4

5

^
7
o

9

l0
l1
I2
13
T4

15
16

I1
1.8

I9
20
2L

23

24
25

2

Donald Mar¡hall,

PlnhrtÍf(s),

vs. Casc No.r 08-CV-10t60

A¡ohdioccse o[ Milw¿ukee,

DefordEnl(s),

3

,l

6
'l
¡
9

t0
t1

.lolt¡l Doc 6,
PlotntrRle),

vs CoseNo'09-CV'00812S
.Archdicccse ol' Mllwaukee.

DeiÞ[doilt(!)

TELEPHONIC DEPOSITION
The followíng is the telephonic deposílion

ofFATHER PAUL LIPPERT, taken by and before GAYLE
M AY-BARKER, a Regi ster'ed P rofessi ona I Reporter

and Notary Ptrblic Pursuant to Notice of Taking
Deposition at tho ofl'ic€s of JEFF ANDERSON &
ASSOCIATES, Suite 100, 366 Jackson Slrcct, St,

Paul, Minnesota, on Mondoy, May 10,2010,
conrmencing 019:30 AM.

l2

l3

t,l

15

l6

Dear Werssrnuller,

Plslttrff(s).

!ã Câsc No,09-Cv-12849

ArchdlæesÊ of Mrlrvaukgc,

Defelìdnnl(s)
1ì
lb
ls
:0
3t
l:

_l

:l
:l

Peler Neels and Dtv,d Neels,
Ìltintlftls),

vs Ca¡o No 09-CV.l394t

^rchdroccs€ 
ol' Mrhvñukcc.

Drlend¡nt(s)

Page 3 Page 5

1

:
3
.¡

5

6
'l

e

I
IO
I1

Johh Doo ll,
PlarnlrNs).

vs, Ca¡eNo.:09-CV-15ó78

1 EXAMINATTONOFFATHEßPÀULLIPPERT
2 API'EARANCES:
3 0n Bchallofrhe Pla¡nriff:
4 Michoel Frnn€gsn, EsqurrÊ

JEFF ANDERSON & ASSOCTATESA¡chdroceso of Mllnaukce,

Det'endart(s).
5

G

1

I

I

i0

1i

1:

13

l4

sulre I 00
3óó JEckron Slre6t
St. Psul, Mßresorr 55101
PHONE:651.2?7.9990JoIn Dùe I +.

Plarntt fïs),
\s. CåseNo,:09-CV-16186
Àlchdroce6e ot'Mlls tukee.

Dcfendant(s),

On Belrilfofrhê Defcnd0nl vla Tclephone:

Davftl Muth. Esqutrc

QUARLES & I1RADY
4 I I Eost WrrÆonslh ,¡\rcnùe
M¡l\ ûukec, WrBconnn 51202.449?
PHONE: .l l.l-277.5000

l:

l-ì

1{

15

16

Donrld Bul{lrct,

Plo¡nttfìls),

vs, cose No.i 09-CV-1744'l

Archdroccsc ol MIhv¡ukee,

Defendant(s).

KDn Axe, Esqü1e
Nclson. Comelì, Conad,'[alhnrdgc
& Slcrn
NI4W23755 stono R¡dgc Dnl'e
Sutte 150

Waukoehq. Wrsconsrn 53 187-l 109
PÍIONE: 262.347-0301l7

t8
t9

l1

1:

23

24
2s

Ger¡ld Kobs.
Ploinlrflls),

r,!. Cuse No.:09-CV-007598
Srsters ôl'Mercy oflhc Anrcncos,
Reponrl Cotnmunity oI Chtcogo.
ft e Archd¡ocese ol'lvlthvaukee
and ABC lnsurance.

l5
16
I't
1e
19
:0
t1
22
23
24
z5

Del'endnnt(¡).

2 (Pages 2 to 5)
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4
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6
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a

9
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13
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17
1B
r.9
20
21
¿¿

23
24
25

t
)
3

4
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6
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I
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15
I6
7't
18
19
20
2I
22
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Page 6

EXAMINATION OF FATT{ER PAUL LIPPERT
INDEX

EXAì{INATIONBY: PACE
Mr, Fimegan 4

EXHIBITS

(Previously markcd and attached,)

Page B

EXAMINATION OF FATI{ER PAI'L LIPPERT
Ken Axe is on tho phone¡ and he rtpresents two of
ths defçndanls in two of tho caees tl¡at rve have
in Milwaukee. And so what I'rn going to do is
tell you a couple ofground rules, and then I'm
going to skip right to a oouple ofquestions for
the alleged pcrpat(ators in his cases, So it's
goilg to seem a littlo bit out oforder, but it's
just so that if you donrt know anytbing about his
cases, that he'll be able to get offthe phone.

A. Flnc.
a. Father Lippert, just so you

remember from before, what wetre doing hete ísn't
a marathon, If you need to take a break at any
point, you just let ¡ne hlow; and I will - as

long as therets not a queslion pçnding, we csn
take a break whenever you need and take as many
as often. Does fhat make sense?

A. Yee, lt doeo,

a. If tbcre's sonrething that you can't
hear, if you can't hoar me or one of my questions
doesu't make sense, you can't understand it, just
lçt tne know that and I'll do nry best to repll.ase
it. All right?

A. Okay.

Page 9

EXÀMINATION OF FATHER PAUL LIPPERT
a. The othel thing thot can be

difficult, especially over the phone hel'e for the
cotrrt reporter, is a lot of tirnes whcn wetç
talkirrg we'll make sounds like uhlruh, huh-uh,
stufflike ùat, If you do that, which is
perfectly fine in non¡al conversalion, for
puryoses olthis l'll ask was that a yee, rvas

that a no, father Lippert. And lhe only reãson
I'rn doing that is so that tho courl roportcr can
get that down, That's trot meant to badger you 6t
all, IfsJust so she can get it down, Does
that make sense?

A. Yes, it doec.

a, Thc othe¡ ono thât wo do ln normal
conversation that is vory, very lough for the
çour'l reporter is we talk ovel each other in
lormal oonversation a lot. Ard what I'd ask you
to do for this process is just wait until I'm
done with the question and then you give your
answer, And I'll h'y and do the sarno thing fol
you so that l'll wait until you give your answer.

and you are done with your answer until I ask

auother question, Does thatmako senso?

A, It doe¡.

I
2

3

4

R

6

1

I
9

10
1L

L2
13

l4
1E

l-6
L7

18
L9
20
2L
22
23
24

25

1

?

4

5

6

7

I
9

10
11
t2
1_3

14
L5
r.6

L1
l"B

L9
20
21,

22
.)?

24

Page 7

EXAMINATION OF FATHER PAUL LIPPERT
PROCEEDINGS

whèreupon, the telephonic deposition of
FATHER PAUL LIPPÉRT wa¡ con¡menced at 9:30 AM as

follows:

FATHER PAUL L¡PPERT,
not being in rny plesence, aller hoving
been duly slvom, testified as tbllows:

,1.,1¡ i

EXAMINATION
BY MR. FINNECAN:

a. Father Lippert, this is Mike
Finnegan, anrl I've taken yout'deposition one time
belbre, Ancl I think you rnay rememba.a oouple of
ground rules, but lrll go ovel a couple in the
front and also tell you a littte bit about the
procedure thât \ryo're going to usê this mom¡ng,

Fir'st, ['ll just put oll the record
all parties have stipulated that this court
l'eponer can be hel'e in rny oflice and D¡ve Muth
is with the witness and that we proceed thar rvay.

MR. MUTH: Thals conect.
MR, FINNECAN: The second thing

that I want to let Father ls

3 (Pages 6 to 9)

Depo Internûtional, Inc,
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.tohn 0oe 6

s¡¡1É Or l,lfôcoNerN

cotxfY 0Þ |,fùr,lÀuKÊli

CIRCU¡Î CÒUN1

c¡vlt, DfvrrloN

DE?ott!t0rl óF rA¡ÌlÞn hôb¡hî tûElLEß
ÀPRrL 16 20t0

Þêrèr NeeIÊ ând Dâvtd NeëLst t

plarntrff,g,

v8 Ctsc

Àrchdrooêoø of tl¡lwêulre€,

Þs!sndsnt

.tohn Doo l3'
plorntrf!,

vD Caao No

ArchdÌocses oI M¡1wÐukG9r

DefBndânt

John Doe l{,

Plar¡ìtrff,

ve Cârè No

Àrchdrocè8€ of ll¡lwsuki€,

DêfêDdFnt

Donàld Butch€f,

Plarntr¡f,

vt Caaë No

Archdroôêsè of Mrlwaukeor

Dstsndênt

I
2

3

4

5

ô

'l

I
9

10

1t

L2

13

L4

15

15

t1

1S

19

20

2L

22

2S

2A

23

r'ro 09-cv-13945

0

09-cv'13670

09-cv-t6r06

09-cv-17t4{

John Do. I, Joh¡ Doa 2,
John Þaé 3r ônd Chô!lo¡ L¡nnrhåû/

?IolnÈlf!'¿
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Robert F Muêllgrr MsUåEF¡JrL-DÉR
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H€ could Lako lãthef Muc), Ierrt dêpo6rLron
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broâk

so no mâttèr whât rt ¡s, tf you

n€ed ona ln 15 m¡nuÈ€sr 20 n¿nutBs, whal,eyer
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And sa rtrs nor ¡nêânt to ha¡ass

youf badqBr you at all, Bo lust bs aware thaL

Àt happonÊ Ând wo dÞ ¡t ¡n nq¡hal
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vs.
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DEAN WETSSMULLER,

P la ¡n trf f ,

vs.

ARCHOIOCESE OF M ILW AUKEÊ,

DoÍåndônt,

PETER NEELS and DAVID NEÊLS,
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APPJ.fuBANCFS:

MTcHAEL G, FtNNEGAN, ËSQ , Attorhêy
at LBw, 366 ,ðcks0n Strcet, Sulte 100, St

Paul, M rnnesota 5 5101, apDe¡red for

Plârntrffs

KENNETtI AXE¡ E5q , Attorñêy ot Låw/

740 Regent Street, Surte 400, Modrson,

W r¡consln 53715-2650, âppeåred telephonlcälly
for Srstere of Mercy of tha Am€rrcBB ðnd

Dloc€so of Slotrf Fàlls,

JOHN ROTHSTEIN, ESQ, Attorn€y at
Law,4ll East W16con6ln Avèôt,e, Mllw¿ukoe,

W rsconsln 53¿02-4497 | öppeè red telçphonlcally
lor Archdrocsße gf Mrlwôuko€.
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EXAMINAT¡ON BY MR, FINNEGAN, ..,,..,,,,,.3
DËPO5Ir¡oN EXHIBIT 104,,, ..,...,,,,, 24

oËpos¡ït0N EXt{rBlT 126, ...,,,,.,,,,, ..24

DEpOSTTION EXHIBfT 304,.....,,,,, .. ..,3r
DEpOS,tTr0N EXrJtßtr 305 ,.32

DEPOSITION ÉXHIOIT 306 ]3
DFPOSITI0N EXHlBlf 307, 31

oËpo5rTr0N ExH¡B¡T 309 .,38

DEPO SITJO N EX8 tBIT tI 1.........,.,,.,,,.,.40

JOHN 0OÉ L4t

P lè ln t llf,

v6,

ARCHDIOCESE OF M ILW AUKEE,

D e f s n d a n t,

DONALD ôUTCHÊR,

P l¿ ln trfl,

v5.

ARCHD¡OCE5E OF M ¡LW AUKEE,

oêlendãnt,

SISlERs OF MËRCY OF THE AMER¡CAs, REGIONAL,IE COMMUNITY OF CHICAGO, THË ARCHDTOCESE OF
MILWAUKEE, rnd ABC INSURANCE¿

Telephonrc Þeposrtron ol FATHgR
CHARLES W ESTER, tsk€n pursuånt to Notrce of
Taklñg Dsposrtron, ðod tôken befora G¡ry w.
Hermês,0 Notàry publlc rn and for Lhe county
ol Rsmsey, State of Èllnne60t6, on the l6th d¿y
of tuoe,2010, Dt 366 JÐckson Stre€t¡ St.
Paul, M rnnesot¿, cOm m enclfìg at ¡pproxrrï åtely
10:00 o'clôck ã.m.
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