
IN THE UNITED STATES BAIIKRUPTCY COURT
F'OR THE EASTERN DISTRICT OF \ryISCONSIN

In re:

ARCHDTOCESE OF MTLWAUKEE,

Debtor.

Case No. 11-20059-svk

Chapter 11

Hon. Susan V. Kelley

DEBTOR'S OBJECTION TO MOTION OF OF'FICIAL COMMITTEE OF
UNSECURED CREDITORS F'OR LIMITED RELIEF F'ROM THE AUTOMATIC STAY

TO PERMIT TAKING OF CERTAIN DEPOSITIONS

Archdiocese of Milwaukee, debtor and debtor in possession (the "Debtor" or

"¡\rcfuli@,"), hereby submits this objection to the motion of the official committee of

unsecured creditors (the "Committee") for limited relief from the automatic stay to permit taking

of certain depositions [Docket No. 240] (the "Deposition Motion") by unnamed "parties in

interest" [Dep. Mot. at page l2), and in support of this objection, the Debtor states as follows:

Backsround of State Court Cases

l. As of January 4,2011 (the "Petition Date"), the Debtor was a defendant in twelve

(12) state-court lawsuits (the "State Court Cases") brought by seventeen (17) individuals who

claim they were victims of sexual abuse (all survivors of sexual abuse shall be referred to herein

as "Yiçlim_s/Suf vivelg").

2. The State Court Cases first focused on whether there was insurance coverage for

the claims of Victims/Survivors. While the issue of insurance coverage was being litigated the

taking of depositions was generally prohibited. However, in the case of John Doe l, et al., the
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Honorable Jean W. DiMotto issued an order permitting depositions of witnesses who are eighty

(80) years of age or older (the "DiMo!ts_Qdq"). Similarly, in the case of Jane Doe2 &,3,the

Honorable Thomas R. Cooper issued an order permitting the depositions of witnesses who are

seventy-five (75) years of age or older (the "Cooper Order"). Both the DiMotto Order and the

Cooper Order are attached hereto as Group Exhibit A.

3. In the Deposition Motion the Committee (the "Committee") alleges that "[t]he

parties treated the State Court Stay and the 'cut offl age for depositions as applying to each of the

State Court Cases." (Dep. MoL fl l0) This statement is simply untrue and is apartof atroubling

pattern that has emerged in this Reorganization Case. First, technically there never \ryas a "State

Court Stay" in the vast majority of the State Court Cases, though the procedural posture of the

State Court cases is extremely complicated, and it is true that depositions were not generally

permitted in the State Court Cases while the issue of availability of insurance coverage was

being determined. Second, and more importantly, the DiMotto Order allowed the taking of

depositions in the cases of four (4) Victims/Survivors, and the Cooper Order allowed the taking

of depositions in the cases of two (2) Victims/Survivors. These Orders did not allow for the

taking of depositions in the State Court Cases of the eleven (11) other Victims/Survivors, nor did

the Debtor ever consent to depositions during the State Court Stay not directed by court order.

4. After two of the trial courts where the State Court Cases were pending issued

rulings denying that the Archdiocese of Milwaukee had insurance coverage for the claims

pending against it, the State Court Cases were consolidated for purposes of appeal. In an opinion

frled on November 23,2010, the District I Wisconsin Appeals Court denied the availability of

insurance coverage in the State Court Cases (the "Appeals Court Order Denying Availability of

Insurance Coverage"). Shortly thereafter, the Archdiocese filed with the Wisconsin Supreme

2
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Court a petition for review, and that appeal was pending as of the Petition Date. Doe v.

Archdiocese of Milwaukee,2010 'WI App 764, 794 N.W.2d 666.

The Denosition Motion

5. On May 20,2011, the Committee filed its Deposition Motion, which asks the

Court to allow parties-in-interest (i) to conduct depositions of witnesses who are seventy-frve

(75) years old or older or are dying and (ii) to move the applicable courts in which the State

Court Cases are pending to modify the state court stay to allow for depositions of witnesses who

are seventy-five (75) years old or older or are dying, and (iii) to allow "parties-in-interest" to the

State Court Cases to file a motion with the applicable state court(s) to modify the State Court

Stay to allow depositions of individuals who are seventy (70) years or older.

6. The relief requested in the Deposition Motion should be denied because (i) the

Committee is not a proper party to bring the Deposition Motion; (ii) the Committee has not

shown cause for the relief it seeks, (iii) contrary to the Committee's assertions the relief sought is

unprecedented, (iv) allowing stay relief for depositions would greatly prejudice the Debtor

without any benefit to unsecured creditors, and (v) granting relief for depositions would result in

significant state court proceedings at a tremendous expense to the Debtor.

L

7. The Committee was appointed in this case as the offrcial representative of all of

the unsecured creditors. From the contents of the Deposition Motion, it is clear that the

Committee has instead taken on the role of advocate for the plaintifß in the State Court Cases.

While the Committee makes a halÊhearted attempt in the Deposition Motion to ask for relief so

that the Debtor and other "parties in interest" can take depositions, there are no parties in interest,

including the Debtor, that have manifested any interest in taking any deposition in the State

Court Cases other than counsel for the plaintifß in the State Court Cases.

a
J
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10. The Committee's frequent references to its concern for plaintifß in the State

Court Cases, including its contention that the burden to the Debtor from the relief sought in the

Deposition Motion is "outweighed by the harm to plaintiff s", makes plain that the Committee's

true allegiance is with the plaintifß in the State Court Cases, a small sub-group of the unsecured

claimants whose interests the Committee is required to represent. (Dep. Mot.137.)

I L A Committee and it counsel must represent the entire class and cannot represent

one part of the class to the detriment of other parts ofthe class. 1n re Dow Corning Corp.,255

B.R. 445, 485 (8.D. Mich. 2000) (the fiduciary duty of the Committee extends to the entire class

of unsecured creditors, not to its individual members); In re Drexel Burnham Lambert Group

Inc.,l38 B.R. 717, 722 (Bankr. S.D.N.Y. 1992) (committee counsel may not maximize the

recovery of certain members of the class to the detriment of other class members); Mauer of

Levy,54. B.R. 805 (Bankr. S.D.N.Y. 1985) (Committee counsel does "not represent any

individual creditors' interest in [a] case; they were retained to represent the entire unsecured

creditor class. Therefore, counsel for the creditors' committee do not owe a duty to [a specific

creditor] to maximize its interest atthe expense of the remaining creditors in the represented

class"); 7 Collmn oN BANKRUpTcy $ I 103.05[1][fl (Alan N. Resnick & Henry J. Somme eds.,

16tl' ed.) (a committee has a duty to all unsecured creditors not to individual members of the

group).

12. The Committee appears to forget that it represents holders of claims, other than

the plaintiffs in the State Court Action, including other Victims/Survivors, as well as general

unsecured creditors with claims that may total more than $19 million. Advocating for a

particular group of unsecured claims that compete for the Debtor's assets with other unsecured

claims is not the Committee's role. It is the role for counsel for the plaintiffs in the State Court

Action, who have demonstrated that they have ample means and interest to pursue the specific

4
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il.

claims set forth in the State Court Cases.

13. The following three-part test is commonly used to analyze whether "cause" exists

to grant relief from stay pursuant to $ 362(dxl) of the Bankruptcy Code:

A. whether any great prejudice to either the bankruptcy estate or the debtor
will result from the continuation of the civil suit;

B. whether the hardship to the non-debtor by maintenance of the stay
considerably outweighs the hardship of the debtor; and

C. whether the creditor has a probability of prevailing on the merits.

Int'l Bus, Mach. v. Fernstrom Storage & Van Co. (n re Fernstrom Storage & Van. Co.),938

F.2d731,735 (7th Cir. 1991):Izzarelliv. Rexene Prods. Co. (Inre Rexene Prods. Co.),141B..R.

574,576 (Bankr. D. Del. 1992), rev'd on other grounds sub nom. Rexene Corp. v. Seltz, No. 96-

102-SLR, 1996 U.S.Dist. LEXIS 14758 (D. Del. Oct.2,1996),rev'd129F.3d1256 (3d.Cir.

1 997) (citin g Fernstrom Storage, 938 F .2d at 735).

14. Contrary to the Committee's claim that the Debtor bears the burden of proving

that relief from stay should not be granted, "Section 362(d)(1) requires an initial showing of

cause by the movant." Sonnax Indus., Inc. v. TN Component Prods. Corp. (In re Sonnax Indus,,

Inc.),907 F .2d 1280, 1285 (2d Cir. l990)(emphasis added); accord Orchard Door Corp. v.

Allstar Bldg. Prods,Inc. (Inre Allstar Btdg. Prods., Inc.),834F.2d 898, 900 (1lth Cir. 1987)

(pafty seeking to have the stay lifted must make a prima facie case that it is entitled to rclief); In

re Rexene Prods. Co.,l4l B.R. at 577 (generally the initial burden is on the moving party to

establish a prima facie case for stay relief); In re Stranahan Gear Co., Inc., 67 B.R. 834,837

(Bankr. E.D. Pa. 1986).

15. The Deposition Motion seeks to depose witnesses seventy (70) years or older,

based solely on their age, to reduce the likelihood that a witness should die or become

5
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incapacitated prior to being deposed. The Committee suggests such extraordinary relief is

warranted based on the Committee's estimate that of five deceased perpetrators who were

ordained from 1965-1979, "only one would be older than 70 years old if he were still alive

today." (Dep. Mot. n 42.) This five-person sample size appears quite significant to the

Committee, as it is the exclusive grounds for the Committee's argument that relief from the

automatic stay is necessary because "a high percentage of perpetrators appear to die at a fairly

young age." (Dep. Mot. fl 42.) The dubiousness of this argument is plain.

16. While it might be true that the death of a witness would impose a significant

burden on certain plaintiffs in the State Court Cases, the Committee has presented no evidence

that the death or incapacity of any witness is imrninent. Moreover, the Debtor is unaware of any

serious illness of any potential witness.

17. A mortality table, such as the one available on the Center for Disease Control's

website, which is attached hereto as Exhibit B (the "Mortality Table"),1 is commonly used by

juries in Wisconsin to help determine life expectancy. See V/is. J.I. - Civil 1795 (allowing

mortality tables to be used as an aid in determining life expectancy); Donlea v. Carpenter, 124

Wis.2d 305, 312 (Wis. 1963) (finding "no reason why a court should not take judicial notice of

fìgures based on expectancies computed on the basis of current statistics and published by

responsible government agencies and include such expectancies in [ury] instructions...").

18. Though the Committee intimates that there is an imrnediate need take certain

depositions, the Mortality Table clearly suggests otherwise. A seventy (70) year old individual

has a life expectancy of more than thirteen (13) years and an eighty-four (84) year old, the oldest

witness identified by the Committee, has a life expectancy according to the Mortality Table of

six (6) years.

I The Mortality Table attached hereto is for white males because all of the witnesses the

6
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19. Insofar as the Committee's real position is that depositions should be allowed to

commence notwithstanding the automatic stay because a witness could theoretically die, the

Committee's argument would gut the protections of the automatic stay, o'one of the most

fundamental protections granted the debtor under the bankruptcy Code." In re Rexene Prods.

Co., l4l B.R. at 576 (citing Midlantic Nat'l Bank v. New Jersey Dept. of Envtl. Prot., 474 U.S.

494,503 (1986)).

20. The Committee cannot satisfy its prima facie burden of showing that cause exists

pursuant to 362(d)(1) of the Bankruptcy Code for relief from the automatic stay. When, such as

the case here, "the movant fails to make an initial showing of cause . . . the court should deny

relief without requiring any showing from the debtor that it is entitled to continued protection."

In re Sonnax Indus., Inc., 907 F .2d at 1285.

IIL The Relief Requested bv the Committee Is Unprecedented

21. Though the Committee's Deposition Motion makes it seem as if it is common for

relief from the automatic stay to be granted to permit depositions of individuals solely because of

their advanced age, the relief requested in the Deposition Motion is actually without precedent.

22. The Deposition Motion states that "in the bankruptcy case of the Catholic Diocese

of Wilmington, Inc. the U.S. Bankruptcy Court for the District of Delaware modified the

automatic stay so that the parties in state couft sex abuse litigation against the debtor could take

depositions of elderly witnesses." (Dep. Mot. T 33.) This characterization is patently false.

23. The rnotion of the unoffrcial committee of abuse survivors in Wilmington for stay

relief to permit taking of de bene esse depositions did not seek to take depositions of individuals

based solely on age. (Mot. of Unfficial Committee of Abuse Survivorsfor Limited Relieffrom

Committee specifically identifies in its Deposition Motion are white men.

7
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the Automatic Stay to Permit Taking of De Bene Esse Deps. Pursuant to Mediation, Case No.

09-13560 (the "Wilmingfon Deposition Motion") [Docket No. 27], attached hereto as Ex. C.

24. Instead, the Wilmington Deposition Motion sought to take depositions of "infirm

or dying parties andlor witnesses" such as a plaintiff who "is dying of numerous heart and

respiratory problems, including congestive heart failure that has left him with 30% heart

capacity," a witness who is "dying of cancer," and a witness who "suffers from acute lymphoid

lymphoma and is currently undergoing intensive inpatient chemotherapy treatrnent, and will die

at any time." (llilmington Dep. Mot. Tt[ 5, 10.)

25. The U.S. Bankruptcy Couft for the District of Delaware allowed for the taking of

de bene esse depositions only of witnesses "whose testimony would otherwise imminently be

lost due to death or mental or physical irnpairment." (Order Modifying the Automstic Stay to

Permit the Taking of De Bene Esse Deps. Subject to Debtor's Opportunity to Object, Case

No. 09-13560 (the "Wibqiu4en_Qrdq") fDocket No. 282] 12, attached hereto as Exhibit D.)

'While many "infirm or dying" parties or witnesses may have been of advanced age, nothing in

the Wilmington Order makes age a basis for stay relief.

26. In addition to only allowing for depositions of witnesses whose testimony would

otherwise be imminently lost, the Wilmington Order required any party wishing to take a

deposition to provide witness medical records showing the proposed witness is infirm or dying

and required that the Bankruptcy Court work with the parties to resolve any disputes over

whether there was cause for stay relief for any particular witness.

27. Most of the remaining cases cited in the Cornmittee's Deposition Motion are

inapplicable to the relief sought herein; they involve creditors seeking to litigate the issue of

liability so that they can recover from the debtor's insurer, not the debtor. In re Fernstrom

Storage & Van Co., 938 F .2d 731 17tr' Cir. l99l); In re Winterland, I 0l B.R. 547 (Bankr. C.D.

8
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Ill. 1988); cf. In re Bock Laundry Mach. Co.,37 B.R. 564 (Bankr. N.D. Ohio 1984) (creditor was

primarily seeking to recover from the debtor's insurer, though some recovery against the debtor

was possible). In these insurance cases, especially where the expense of defending against a

creditors claim rests with the insurer, courts often will grant relief from stay to allow a creditor to

recover from an insurer without delay. These rulings in no way address the type of relief sought

in the Deposition Motion.

IV. There Is No Basis for the Relief the Committee Seeks

28. Even if the Committee had carried its prima facie burden of showing there was

cause for relief from stay, the Deposition Motion should still be denied because great prejudice

to the Debtor and its bankruptcy estate would result from the premature taking of depositions,

and the hardship to the Debtor in needing to prepare for and defend the depositions is signifìcant,

without any countervailing benefit to creditors.

29, The Debtor estimates that if the Deposition Motion is granted the Committee will

attempt to take the depositions of ten (10) or more individuals, and the Debtor's cost of

defending such depositions and paying for Committee's counsel's preparation for and

participation in such depositions would likely be between $25,000-$35,000 per deposition, funds

that otherwise would likely be available for distribution to creditors.

30. Until all parties with claims against the Debtor have presented themselves (which

will occur no earlier than the passing of any claims bar date established for this Reorganization

Case), new Victim/Survivors may file claims and contend that they also have the right to depose

the same witnesses.2 To prevent the serial deposing of the same witnesses, which would be

2 The Debtor is already aware of two lawyers, other than lawyers for the plaintiffs in the State
Court Cases, who iepresent current of potêntial claimants.

9
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expensive for the Debtor and burdensome to the witnesses, this Court should not allow any

depositions to occur until all interested parties can be noticed and given the option to participate.

31. Furthermore, the Deposition Motion stands the relationship between the

bankruptcy court and state courts on its head. The Bankruptcy Code embodies Congress' intent

to let the bankruptcy courts determine the extent of the claims against the Debtor and the size of

the Debtor's estate. Here, the Committee proposes to conduct depositions which the Debtor

believes will prove completely unnecessary. For example, if the Debtor does not object to

Victims'/Survivors' claims, discovery related thereto would be made unnecessary, or, if the

Debtor or the Committee in the exercise of its fiduciary duty successfully challenges the claims

of Victims/Survivors based on the expiration of the statute of limitations or on other grounds, the

taking of certain depositions will be similarly unnecessary. Even if depositions prove necessary,

the Debtor will suffer great prejudice if forced to defend depositions before all claims against it

have been filed because the Debtor's deposition response is dependent in large part on the

number and type of claims against it.

32. Because the claims pool and assets pool in this case are either unknown or

undetermined at this point, the provisions of a plan of reorganization are still in the incubator. It

is entirely possible that the parties will follow other multiple tort cases where the claims are not

liquidated at all, but determined by a clairns master who will allocate a pool of assets toward the

claims. This is a concept offered for consideration by the Committee in the past and it is

therefore surprising that at this time the Comrnittee would seek to begin the claims adjudication

process.

33. Finally, while there may be some limited benefit to certain plaintifß in the State

Court Cases if the Deposition Motion is granted, the vast majority of the Debtor's creditors,

including Victims/Survivors that are not party to the State Court Cases, and the Debtor's non-

t0
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Victim/Survivor creditors, would be greatly harmed by the diminution in value of the Debtor's

estate that would result from the premature and potentially unnecessary taking of depositions.

v.

Unsecured Creditors

34. If the Deposition Motion is granted, a tremendous amount of litigation involving

the Debtor in state court would need to be resolved before any depositions could be taken. The

cost of this litigation would be in addition to the costs of the depositions mentioned in paragraph

30 above.

35. A party cannot simply notice a deposition in a case in which an appeal has been

taken because once an appeal has been filed the trial court loses jurisdiction over the case. Wis.

Stat. $ 808.075.

36. Instead, in each of the State Court Cases, a party-in-interest would need to fìle and

serve on the parties and deponent a motion for leave to take a deposition for the reason of

perpetuation of testimony, pursuant to the provisions of Wis. Stat. $ 804.02(2). Only if the trial

courts find that the taking of depositions is necessary to avoid "a failure or delay ofjustice" will

the motions be granted. Wis. Stat. $ 80a.02(c). This bar will be difficult to meet, especially in

the cases of the eleven (11) Victims/Survivors for which no prior order was entered allowing for

depositions.

37. Additionally, a motion to take depositions in each State Court Case would likely

be opposed by the several insurers involved in those cases. The insurers presumably will not

want to spend money on discovery prior to the Supreme Court's determination of whether to

hear the Debtor's appeal of the Appeals Court Order Denying Availability of Insurance

Coverage. To protect its interests the Debtor would need to be an active participant in these

proceedings, resulting in a significant diversion of resources away from the Reorganization Case.

11
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38. Furthermore, pending as of the Petition Date was a motion for protective order

(the "Motion for Protective Order") in the cases of Jane Doe 2 &,3. The hearing of the Motion

for Protective Order was delayed at the request of counsel for Jane Doe 2 & 3, and prior to any

deposition being conducted, the significant arguments raised in his Motion for Protective Order

would need to be addressed. The Debtor would have an interest in these proceedings and would

be forced to expend resources supporting the relief sought in any motions for protective orders,

because these motions would likely benefit the Debtor and its creditors. Furthermore, numerous

other witnesses may seek similar protective orders, resulting in additional state court litigation.

Conclusion

39. The Committee has not made a prima facie case for the relief it seeks in the

Deposition Motion; a potential witness being seventy (70) years or older, standing alone, is

simply insufÍicient reason for relief from the automatic stay to take depositions.

40. The expense to the Debtor of defending depositions at this time would be a

tremendous waste of its assets given that (i) the Debtor and its creditors may eventually agree on

areorganization plan that would not require the taking of depositions, (ii) many

Victims/Survivors who may wish to participate in the depositions of witnesses have not yet

received notice of this Reorganization Case, and the premature taking of depositions therefore

could result in certain witnesses being subject to multiple depositions, posing a significant

burden on the witnesses and the Debtor, and (iii) the extent of the claims against the estate are

unknown, making it difficult for the Debtor to determine a deposition response.

41. The estate's limited resources would be further diminished if the Deposition

Motion is granted because the Debtor will need to represent its interest in the motions that would

be brought in state couft for the taking of depositions pursuant to Wis. Stat. $ 804.02(c) and any

motions brought by witnesses for the issuance of protective orders.

l2
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For the reasons set forth above, the relief sought by the Committee in the Deposition

Motion should be denied.

Dated this 3'd day of June,20ll.

ARCHDIOCESE OF MILV/AUKEE
Debtor and Debtor-in-Possession
by its counsel,
V/hyte Hirschboeck Dudek S.C.

By: /slDaryl L. Diesing
Daryl L. Diesing
State Bar No. 1005793
Bruce G. Arnold
State Bar No. 1002833
Michael E. Gosman
State Bar No. 1078872

POST OFFICE ADDRESS:
555 East Wells Street, Suite 1900
Milwaukee,WI 53202
Telephone: (414) 273-2100
Facsimile : (41 4) 223 -5 000
Email : ddiesing@whdlaw.com

barnold@whdlaw.com
mgosman@whdlaw.com
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Expodaüon
ol llla

at ago ¡
erAge

o-1
1-2
2-3
3-4
4-5
6-6
ø-7
7.-8

8"{
9-t0 . .

l(Flf ..
11-12 ..
12-13 ,.
1þ14..
1+15 ,.
1Fl6 , .

1È17
17-18
18-19
19-20
20-21
21-22
2-2,
2ç24
2Þ25bn
*27
n-28
?8-25
2Si30
$-91
31-32
32-30
33-34
H5
3H6
3È37
37+8
3H9
3H0
4{F4t
4142
4243
43-44
4+45
45.16
4H.7
4748
48-49
4H0
ffi1
51-52
5¿-63
sHf
54-65
5F58
60-67
67-ã8
58-69
5$00
00{1
ô1-62
6¿-63
ffi4
61-{5
6ffiô
6ffi7

0,006119

0.000398
0.000296
0.ú0227
0.000182
0,000171

0,00016f
0.000148
0.æ0.l27
0.fþ0f 00
0.flxþ70
0.000m2
0.m0132
0.0æ240
0,000390
0,000549
0,000699
0.000846
0,000980
0.001116

0.001250
0.001374
0.0014.+9
0.0014fit
0.m14æ
0.001377
0,001335
0.001304
0,001294
0.001303
0,001322
0.001345
0,001382
0,001417
0,00r409
0,001630
0.001610
0.001721

0.001860
0.002046
0.N?241
0.002¿145

0.002670
0.ür2gt5
0.003177
0.m34,10
0.æ3735
0.004045
0.004s3
0.æ4782
0.m5211
0.005668
0,000137
0.q,05s8
0.0070t¡7
0.007487
0.007974
0.008521

0.00917t
0,æ9973
0,0109íro

0.012013
0.013105
0.01429r
0.015896
0,010596
0.017847

100,000

99,388
99,S49
90,319
99,æ7
99,279
gg,ß2
90,246
99¿31
99¿18
99"208
99,æ1
09,192
99,179
99,155
99,117

90,062
98,9C¡
98,9(B
98,812
98,702
98,578
98,44t
98,300
98,157
98,017
97,882
97,751

s7,624
97,497
97,370
97,211
97,111

96,97ô
9ô,8f19
98,897
96,549
9ô,393
98,U8
96,040
95,&51
95,837
95,40{t
95,148
94,071
s4,5ô9
s4,245
93,891
93,511

93,101
92,656
92,173
91,650
91,088
90187
89,850
89,178
88,467
87;113
88,908
86,041

05,1q)
04,078
82,571
81,785
80,526
79,190

612
40
2S

2
18

17

16

15
13

10

I
I

13
24

3S

54

ôs
84

98
110
123

135
143

144
140
135

f31
127

fla
127

129
131

134
137

142
148

155
1ôô

180

197
215
294
255
277

30f
320
s62
380

411

445
483
522
56'2

ô01

037
673

711
7g
805
867
940

1.@2
1,107

1,186

1 ¿59
1,336

1,413

0s,462
90,368

90,334
99,308
9S,288

æ,n0
w,zil
90,238
es,n5
90¿13
90,205
90,197
99,18ô
99,167
90,136
99,090
99,028
98,951

98,861

98,757
98,640
98,511

%,72
ww
98,087
97,949
97,816
97,687
97,560
sTAu
97,306
97,176
ct,u4
s6,908
96,768
96,623
96,471
90,311

96,f98
95,9õ0
95,744

95,5¿0

95¿76
95,009
u,720
s4,406
94,067
99,701

93,306
92,878
s2.414
91811
91,36S

90,787
90,169
89,614
ß,82
88,090
87,310
86,474
85,t/1
84,589
8:,,525
s4s78
81,160
79,858
78,483

7,568,361

7,168,899

7,367,531
7N,157
7,168,880
7;069,60.|

0,970,æ1
6,871,078

6,T71,83Ð

ô,ô72,ô1õ
6,570,401

6,474.157

0,375,000
6,n6,814
6,f76,647
6,0r',511
6,078,421
6,879,093

6.780,412
5,681,581

6,582,624
5,484,184

5,085,674

5,287,3t2
5,189,(r/3
5,090,987
4,993,038

4,q$t,?21
4J97,5U
4,0s0,974
4,602,510

4,ñ5,2U
4,408,058

4,311,015

4214JU
4,117,330

4,0æ,716
9,924,245
3,æ7,554
3,731,796

3,635,817

3,540,103

3,444,583

3,319,308

s.zil298
3,159,578

3,065,172
2,971,f06
2,8nW
2,7¡4,098
2,651,?,¿0

2,598,806
2,50ô,895

2,415,526

2,3U,fW
22U,5øS
2,145,055
2,050,233
1,968,143
1,880,83f1

1,794,359
1,708,788

1,624,199

1,540,674

1,468,296
1,377,140
't,2s7282

75.7

76.1

74.2
74.2

722
712
702
0s.2
08,2

67,3
6ô.3

65.3
64.3

03.3

02.s
61.3

60,1
59,4

58.4
57,5

50,0

5õ,6
54,7

58.8
52.9

51,9
51,0

50,1

49.'l

482
47.9

46.0

45.4
44.5

13,5

42.6
41,6

40,7

39,8

38.9

37.9
37.0

36.1

35.2

34.3
334
32,5
31,0

30.8

æ.s
æ,0
æ,2
n.4
26,5

25.7

24.5

24.1

n,2
24
21,6

m.g
20.1

19.3

18.6

17,8

17,1

16.4
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Ags

0.019290
0.0209t|
0.æ2866
0.025004

0.027456
0.0303ã)
0.03359
0.0:¡7249
0.041280
0.045637
0,050419
0,(E5672
0.061438
0.0ô7757
0.074675
0.082238
0,æ0491
0.099482
0.109259
0.11Sû0
0.1313s9
0.14¡t7ô9
0,157140
0.171505
0.1868S2

0203321
0,20w2
0239334
0258905
0.279489
0.$1044
0.323515
0.346831

1.00000

n,m
76,276
74,678
72,970
71,1ß
68,f92
67,0grt
64,810
62,425
5S,848

5'l,116
8f,237
51,217
18,070

44,8f3
41,467
38,057

34,613

31,f70
27,764
24,436

21,2A
't8,174

15,318
12,601

10,319

8,21
8,4{¡ô
4,878
3,611
2,æ2
1,819
1,æ0

804

n,0xì
75,4n
73,824
72,058

70,169
68,14tt
65,967

6ít,633
61,136

58,4æ
55,678
62ln
49,644
18,42
4t,140
39,702
3ô,335
3¿,891

25,4ô7

2ô,100
u,831
19,7q)
16,748
14,005
11,505

9,270
7,914
5,ff19
4242
3,107
2,210
1,624
1,017

1,587

.l,218,709

\141,n2
1,æ0,æ5

992,471

cm,413
8$,244
782,101
716,19¡
652,501

591,364

532,882
4n,N6
4¿4,479

974,835

328,399

285,253

245,491

209,156
176265
146,708
't20,698

97,867

78,187

81,421
47,416

35,910

20,640

19,S20

13,687

9,445

6,338

4,128
2,604

1,587

Expæ,la$on

of llle

at ago x

a,

15.7

15.0
f 4.3
13.ô

12.9

12.3

11,7
ll.0
10.5

9.9

9.3
8.8

8.3
7.8

7.3

0.9

6,5

8.0
5,7
5.3

4.9

4.6
4,3
4.0
s.7
3,5

s,2
3,0
2.8
2.6

2.4

2,3
2.1

2.0

67-68 . ,

68-60 . .

89-70 . .

7È71 ..
71-72 ..
72-79 ,,
7v74 ,.
f4-76 ..
7r7g ..
7È77 ,.
n-78
78-79
79{)
80-81
8l-82
82-83
83-84 . .

84-€5 ..
85-{8 ..
8H7 ..
87-88 ..
88æ ,,
89-æ . .

9(F01 . .

01-92 , .

92-93 . .

9344 . .

9H5 ,,
sF96 . .

96-97 , ,

97-98 , ... , .. ,

9Þ99....,...
99-100........
100 and over. . . .

1,500

1,598

1,708
1,825
1,953

2,098
22ã4
2,415
2,5n
2,751
2,880
3,019
3,147
3257
3,340

3,410
s,444
3,14{t

3,406
3,928

3210
3,052

2,856
2,627
2,372
2,098
1,815
.l,533

1,262
1,009

78S

588

427

804
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IN THE I'NITED STATES BAII{KRUPTqY COURT
X'OR TIIE DISTRICT OT'DELA1VARE

Chapter llIn re:

TI{E CATHOLTC DIOCESE OF
IWILMINGTON

Debtor.

I lll¡.00IIDOCS-DB: l5¡llt2.l

)
)
)
)
)
)
)

Case No. 09-13560 (CSS)

Hearing Date: To Bc Dotermined
Objecdons Due: To Bc Dctcrmined

MOTION OF'TTNOFFTCIAL COMMITTEE OF ABUSE SURVTVORTI

T'OR LIMITEI' RELIEF FROM TIIE AUTOMATIC STAY TO PERMIT TAKING

The Unoflicial Committee of Abuse Survivors, by and through its undersigned

counsel, hereby moves pursuant to Section 362 of Title l1 of the United States Code (the

,.Bankruptcy Code"), Rules 4001(a) and 9014 of the Federal Rules of Bankruptcy Procedure and

Rule 4001-1 of the Looal Rules of Bankruptcy Procedure forthe entry of an ordø modifying the

automatic stay with respect to the litigation pending in the Superior Cout of the State of

Delawa¡e ("Clerey Sexugl.Abuse Cased') involving debtor and debtor-in-possession The

Catholic Diooeso of V/ilmington (the "D!W"), solely to allow the parties to take de bene esse

depositions to perpetuate the testimony of inf¡¡nr or dying parties and/or witnesses as ordered by

the Delaware Superior Court in iæ Alternattve Díspute Resolution Order, entered October 7,

2009 (tþe'.Mgdiqfigg_Qrder'). In support of this motion, the Committee respectfrrlly states as

follows:

Jurisdictlon and Venue

l. The Cor¡rt has jurisdiction over this Motion pursuant to 28 U,S.C. $$ 157

and 1334, Rule 9024 of the Fedoral Rules of Bankruptry hocedure, and Rule 60(b)(6) ofthe

Case 11-20059-svk Doc 268-3 Filed 06/03/11 Page 2 of 11



Federal Rules of Civil Procedure. This matteÍ is a core proöeeding pursuant to 28 U,S.C.

0 1s7(b).

2. Venue is proper pursuant to 28 U.S.C. $ $ 1408 pnd 1409. .The statutory

predicate for the relief requested is Section362(d) of the Bankruptcy Code.

Bss$ss@

3, The Catholic Diocose of Wilmington ("the Diocese'), which was

established in 1868, encompasses the state of Delaware and the Eastem Shore region of

Maryland. It consists of 57 parishes, 20 missions, and 39 elementary and secondary schools and

serves a population of about 215,000 registered Catholics lvnth77 deacons and 119 priests.

4. The purpose of this bankruptcy þase is to address the Diocese's liabilities

for child sexual abuse perpetated by priests or others for whom the Diocose was responsible.

The Diocese has acknowledged that priests or volunteers sexqally.assaulted children over a

period of more than three decades, engaging in suoh acts as exposinþ themselves, genital

touching and fondling over and under olothing, oral sex, child rape including vaginal penetration

and sodomy, More than 175 lawsuits, involving at least 190 victims have been filed and are

pending in the Delaware Superior Court under the Child Victim's Act, l0 Del. C. $ 8145(b).1 In

addition, a small number of cases are pending before Judge Robinson in the United States

Distict Court for the Distrist of Delaware.

I Thc abuse was widosproad. Lawsults havc been filcd against the Dioceso and/or Parishes based on allegations of
abuse by Rev, Prancis G. Deluca, Rev. Edward B, Carloy, Lconard J. Mackiewic4 Rcv. Waltar D, Powcr, Rov.
Eugcno F, Clarahan, Rev, Edward F. Dudzi¡ski, Rev. AlÊed J. Lind, Rev. Ha¡ry P, rüeaver, Rov, Carmen D.
Vignola, Rev. William E. Irwin, Rw, Jamcs E. Richardson, Rev. Hcnry J, Dreyer, Rev. Francis O'Brien, Rev,
Francis P, Comel¡ Rw. Douglas W. Dompster, Rev. Peter Paul Harney, Rev. Joseph A. McGqvorn, Rev. Jamcs

W. O'Nelll, Rev, Francis L. Norris, Rev. Hmold Hoimley, Rev. Joh¡¡r X. Hawoj, Rov, Gsrald M. Dunne, Rov.
John Heokcl, Rov. Dennis W, Kllllon, Rev. John A. Gilvey, Rev. Albert J. Gondeþ Rev. Edward J. Smith, Rov.
Vinoent Froiberg, and Rev, Robert M. Schmidt, . :

2

lla¡2lxtlIDOCS-DE; l5a l12. I
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5. As the abuse alleged in the Clergy Sexual Abuse Cases dates back to the

1950's, many plaintifß and key fact witnesses are elderly and frail, and several have sevele

health problems that will impede the ability to obtain their testimon¡ partioularly in view of the

delay occasioned by this bankrupæy case. These include:

a. Sheehanv. Oblates,C.A.No. 07C-ll-234-CLS(Del,Super,).

PlaintiffJimmy Sheehan is dying of nu¡nerous heart and respiratory problems, including

oongestive heart failure that has Ieft him with 30% heart capacity. Judge Scott has given him an

expeditcd trial date ofNovember 16,2009, ì

b. Heaney v, Dlocese, C.A.No. 08C-l l-097-CLS (Del.Super.). Barry

Lamb, key wihess in this case and aplaintiffin C.A.No. 09C-06-187-CLS @el.Super.) is

dying of cancer, Judge Scott has indicated that the deposition should go forward, but it has not

yet takcn plaoe.

c. Dougherty v, St. Ann's Roman Cathollc Church, C,A.No. 09C-06-

l4l-CLS (Del.Super,). Plaintiffand key fact witness lohn Dougherty suffers from aoute

lymphoid lymphoma and is cunently undergoirig intensive inpatient chemotherapy treatnent,

and will die at any time,

6. Courts have granted requests forthe expedited scheduling oftrials for

seriously ill plaintiffs. In federal district court, Judge Robinson granted an expedited trial in

Qutll v. Diocese, C.A,No. 07-435-SLR (D.Del.), due to plaintiffRobert Quill's life threatening

health conditions, and the case settled. In McClure v. Diocese, C.A.No. 06C'12.235.CLS

(Del.Super,), Judge Scott ordered that a deposition be held to perpetuate testimony, before the

case settled. Seventeen cases, involving trventy victims (including the Sheehan case referenced

3

tt4t2-00lU,OCS DB:¡54112.1
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above), have been scheduled for trial ûom October20pg ttuough October 2010. The Diocese

and Roman Catholic parishes are defendants in l3l of'the remaining, unscheduled cases,

involving 142 victims (the "IJnschedglgd-@gg'). 
.

7. On October 7,2009, Superior Court Judge Calvin L, Scott, Jr. issucd the

Mediation Order in the proceedings entitled In re: Chlld Víctim's Act Lltlgatlon (a copy of which

is attached hereto as Exhibit A), In summary, it provides the following:

a, The Unsoheduled Cases are stayed until February lg,20l0,exoept

as provided including (i) all motion practice, (ii) all discovery, and (iii) all response deadlines.

b. During the stay period, Defendants shall produce all non-

privileged documents for use in mediation (i) concenifng thÞ atleged abuser, (ii) reflecting any

sexual abuse policies f¡om 1952-present, and (iii) oonoerning the plaintiff in that caso.

o, Plaintiffs shall produce (i) documents concuning the plaintiff, (ii)

documents ooncerning the alleged abuser, (íii) hames and addressés of each plaintiffs

educational institutions, employers and healthcare providers, with consents, and (iv) an r¡nslryom

statçment conceming the details of plaintitrs abuse and general damages.

d. The court will issue a confidentialily order governing the

document production regarding medical records, financial infonnation and the identities of

nonparty victims,

e, Defendantsshallprovidecertain'informationregardinginsurance

covefage.

f. All parties shall disclose the identities of,all person who have been

interviewed.

It4lz-00lu)OCs-DE: I 5l ll¿ ¡
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g, A mediation shall be conducted, commencing on o¡ before January

15,2010.

h. Plaintiffs may conduct hial depositions of any inf¡rm or dying

witnoss in any case. Such witnesses are to be identified and a schedule proposed by October 23,

2009. Any party may also conducta de bene essez or trial deposition of any infïrmed or dying

plaintiffor witness.

8. Plaintiffs have identified several persons for whom they contend de bene

esse depositions ar€ essential to obtain the testimony of sick or dying plaintiffs and/or witnesses:

William Flerning, John Coe # l, John Coe#7,Barry Lamb, and Fr. Oscar Frundt.

9, On October 18, 2009, the Díocese filed its voluntary petition under

chapter I I of the Bankruptcy Code, thereby staying further procoedings in the Clogy Sexual

Abuse Cases pursuant to section 362 of the Banlauptcy Code.

Relief ßequested

10. The Committee respectfully requestsithat this Court enter an.order

modiffing the automatic stay in this ohapter I I case solely to allow the parties to the Clorgy

Sexual Abuse Cascs to take de bene esse depositions to perpetuate the testimony of infirm or

dying parties and/or witnesses on the terms set forth in the Mediation Order, or as permitted in

the cases pending before Judge Robinson.

2 "Dg beno esso" means "provisionall¡n and refers to tÌre ilghtto use the deposition in the ovent of tl¡e absence of
the witness at the time of tt¡e nlal. lt ls applicable in sltuations such æ this where wihesses may become

unavailable duo to doath or sisknos¡, See In re Asbestos Lltigatlon,492 A.zd 256 (Del.Super. 1985), 'rln thç context
of asbestos litigation where the protracted and complox naturo of tlrc litígatlon is couplcd with fic fact that plaintiff
deponents may be sufferors oflifo-consuming agbestos-rolated diseases, the nature ofthe doposition testimony, of
noceority, takes on the charactcr of do bene er.re testimony, .9øe gonerally Woolley on Delawaro Practlce $ 583
(¡90O.' Id.at257,

)
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Ee!å!-fstBelief

11. sestion 362 of the Bankruptcy code provides, in pertinent part, that:

(d) On request of a party in interest and after notice and a

hearing, the cor¡rt shall grant relieffrom the stay provided

under subsection (a) of this section, such as by terminating,

annulling, modifying, or conditioning such stay-

(l) for cause, inoluding the lack of adequate protection of
an interest inproperty ofsuchparty in interest; or

(2) with respaot to a stay of an act against property under

subsection (a) ofthis sectior¡ if-

(Ð the debtor does not have an equity in such

property; and

(B) such property is not necessary to an

effeotive reorganization.

ll u.s.c, $ (d).

12. What oonstitutes "oause" for relief from the automatic stay is not defuied

in the Bankruptcy Code. Consoquently, a bankruptcy court must decide what constitutes "cause"

on a case-by-case basis, In re Míd-Ailantíc Høndling Slstems, LLC,304 B,R. 11 I (Bank¡. D.

N,J. 2003); Inre Rexene Products Company,l4l B.R. 574,576(Bank. D, Del. !992) ("Rexene

Products") (citlng Inre Fernstom Storage and Yan Co.,938F.2d,731,735 gft'Cir. 1991)).

13. The legislative history sf seoti'on 362(dXl) ptovides:

The laok of adequate protection of an interest in the

property of the party requesting relief from the automatic
stay is one cause for relief, bt¡t it is not the only cause. As
noted above, a desire to permit an action to proceed to
completion in another hibunal may provide another oause'

Other causes might include any lack of any- connection with
or interference withthe pending barùruptcy case.

6
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H,R. Rep. No. 950595, 95th Cong., lst Sess. 3434 S.R. Re,p. No, 95-989, 95th Cong., 2d Sess.

52-3 (1976); Rexene Products,l4l B.R. at576. Signiñcantly, it is the debtor or trustee, not the

creditor, who has the burden of proof. The debtor oi trustee must sbow lhe ebsence of cause to

prevent the lifting of the stay. I I U.S.C' $ 362(9).

14, In Rexene Products,the corut netd Urat the fo[owing test should be used

to decide whether relief from the automatic stay shodä be granted for cause to permit the

continuation ofa prooeeding: 
ì

a. Whether any greàt prejudicc to eithor the bankruptcy estate or the

debtor witl result from sontinuation of the civil suit,

b. Whether the hardship to the [non-bankrupt party] by maintenance

of the stay considerably outweighs the hardship of the debtor, and

c. rtVhether the creditor has a probabilþ of prevailing on the merits.

d. Rexene Products,l4l B,R. at 576 (intemal oitations omitted); In re
, ,:l

W,R, Grace & Co.,2OO7 WLll29l7}, f2 (Bankr, Ð. Del. 2007); In this instance, the Rexene

Productstest heavily favors Sheehan's request for moàification of the automatic stay.

I 5 . The first prong of the Rexene Products test is satisfied beoause the

Diooese will not experience any great prejudioe if this motion is granted. There are only a small

number of persons for whom de bene essø depositions are needed. Diooesan personnel and

rosor¡rces would not be overly taxed or distacted by its counsel's participation in depositions.

16. The conesponding hardship to claimants considerably outweighs the

negligible prejudicc to the Diocese. If this case follows in thc mold of previous diocesan

bankruptcy cases, the Diosese will seek to maintain in effeot for as long as possible the stay on

7
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all proceedings in the Clergy Sexual Abuse Cases, while it negotiates with its insurance caniers

and attempts to stave offdeterminations conceming what church propdrry constitutes property of

its banlauptcy estate. In the meantime, plaintiffs and witnesses will die. Past experience in '

diocesan bankruptcies indicates that granting relief from the automatic stay provides an essential

impetus toward reorganization, as insurers have little incentive to negotiate meaningñrlly with

the dioceses or claimants so long as the stay remains in effect. The depositions ptusuant to the

Mediation Order can also provide guidance on liability and damage issues that can facilitate

settlcment in other cases. Whatever minor prejudice the Diocese incu¡s by participating in a

limited number of depositions is more than counter-balanoed by these positive effects on the

case.

17, Finatly, the third prong in the Rexene Productstest appears inapplicable to

this motion, which seeks only limited relief from the stay relating to discovery, tather than to

permit cases to go ûo trial, In any event, this prong requires only a minimal showing that the

çlaimant has a likelihood of prevailing on the merits. Rexene Products,l4l B,R. at 578. The

claims in the Clergy Sexual Abuse Litigation olearly satisf any such tequirement, based merely

on the plaintiffs' testimony and the admissions of the Diocese.

18. Relief from stay to permit depositions for the perpetuation of testimony of

sick and dying witresses was approved by the Couf in Yf.R Grace & Co.

I think what I'm going to do is have anothor administuative order
entered. So, I will ask the parties to simply get together to address

so that it will apply to anyone,who wants preservation of testimony
until plan oonfirmation. And it can simply layout the procedures

whereby a motion that complies with Rule 27(c) must be filed
along with the copies of the medical evidence that are going to b9
used to support the motior¡ that there must be an allegation by
oounsel that he has interviewed the client and believes that it's

8
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necessafy to go forurard with the deposition for whatever reasons

oorursel feels a¡e appropriate in addition to the medical criteria that
a¡e set forth.

In re W.R. Grsce & Co., Case No, 0l-01139 (Bankr. D. Del.), tanscript of 8123104 hearing (doc.
,' : ! '.

no,6266) aÍp.73:8-20, as fefer€nced in In re W,R. Grace & Co.,386 B.R. 17,35-36 (Bankf' D'

Del, 2008). Herc, rather than creating new procedures and an exba layer of supervision by a

court ur¡familiar with the Clergy Sexual Abuse Cases, t\ Co+pi,ttee submits.that this Corut

i

should simply grant relief from stay to permit the ptocedure and resolution of any disputes

oonceming such depositions to thc cot¡¡ts in which thc cases æe pending.

[Remainder of Page Intentlonally Lefi BIønkJ

9
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Conclusion

WHEREFORE, forthe reasons set forttr herein, the Committee respectftrlly

requests that this Court (i) enter an order modiffing thé automatic stay as attached hereto and

(ii) gfant such othef and further relief as this Court deems just and proper'

Dated: Ootober 20,2009 THE NEUBERGER FIRM' P.A.

/s/ Thomas
THOMAS S. NEUBERGE& ESQ. $243'
S]ÉPHBN I. NEUBERGE& ESQ. (#4440)
RAEANN WARNER, ESQ. (#4931)
2F'.7h Street Suite 302
Wilmington, DB 19801
Telephono: (302) 655-0582

TSN@Neubergerlaw.com
SJN@Neubergerlaw.com
RW@Neubergerlaw.oom

JACOBS & CRUMPLA& P.A.

/s/ Thomas C. Crumplar
rr{oIdAS c, CRUMPLAR, BSQ, $942)
ROBERT JACOBS, ESQ. (#244)
LOUIS F. D'ONOFNO, ESQ. (#5158)
2 E. 7t' Stree! Suite 400
ïVilmingfon, DE 19801

(302) 6s6-544s
Tom@JCDELaw.oom
Bob@JCDELa\ry.com
Lou@JCDEL¡ìil.com

PACHULSKI STANG ZIBHL & JONES LLP

/c/ Crrrfi-s Â- ËIehn

Jamss I. Stang (CA Bar 94435)
Hamid R. Rafatjoo (C{ Bar 181564)
Laura Davis Jones @arNo,2436)
Curtis A, Hehn (Bar No.4264)
919 North Market Street, 17th Floor
Wilmington, Delaware 19899-8705 (Courier 1 9E0l )
Telephone: (302) 652-41 00
Facsimi le: (302)' 6tr24400

:r jstang@pizjlaY.v.com

hrafatj oo@pszj law. com
ljones@pszjlaw.oom
chehn@pszjlaw.oom

Attorneysfor the Unofllclal Commlttee of Abuse
Survivors
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IN TIID TINITED STÄTTS BAI.IKRI]PTCY COIIRT
T'OR THE DISTRICT OF DELAWARE

In re: Chapter ll
Cas€No.09-13560 (CSS)TI{E CATÏIOLIC DIOCESE OF

WILMINGTON, INC.,

Debûor. Ref. Docket No. 27

ORDERMODIX"TING TIIE AUTOII{ATIC STAY TO PERIìITT
THE TAKING OT'DE BENE ESSE DEPOSITIONS

SUB.IECT TO DEBTOR'S OPPORTTJNITY TO OB.IECT

Uponcousideratíonofthe motion (the "@')l of theUnofficial Committee of Abuse

Survivors (@), pr¡suant to Section 362 of Title I I of the United States

Code (thc "Bankruptcy Codd), Rules a001(a) and 9014 of thc Fcdcral Rulcs of Banlntptoy

Procedure, and Rule 4001-l ofthe l¡cal Rulas of Bankruptcy Proccd¡rre, for the entry of an

depositions; the Respouse of the abovecaptioned debtor and debtor-in-possession (the "Pebtof)

thereto; the arguneirts prcsentcd by the Unofrcial Comrnittee and the Debtot at the Court's

November 2,.2009 hearing; notice oftheMotion hnving been adequato aud appropriate underthe

circumstanc,es; md afrer duc dclibcration and suffrcient cause appearing thorcfore:

lT IS ÍIEREBY ORDERED, ADJITDGED, AND DECREED that:

l. The Motion is granted as sct forth hcrein

2. A pa¡ty (the "Requestins Parlil") who wishcs ûo take úe de bene esse deposition

of a wiüress in the r¡nde¡lying State Corut Litigation whose testimony would otberwise

I Capialized ter¡ms us€d but not othsrwíso dofinerl he¡6ù¡ shall h¿ve the memlngs asoribed to d¡em ín thc
Motion.

1
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immincntly be lost due to death or montal or physioal impairment shatl ptovide the Debtor \r,ith

the following:

Ð A w¡itten rmtice of the intent to take the depositiort ('W¡itten ¡totice');

b) A witten stntement of the basis for requesting the deposition ('&tcnrg¡Lgf

Lqgig); and

c) Dooru¡¡erits in support of the party's Statement of Basis for requesting thc

de,position fsupporting Doounenl$'). Thc Supporting Docr¡mcnts must evidencethe need for

the deposition to be taken in order to imnrediately prcserve tha witress' testimony.

3. The Debtor will respond, in writing, to the Requesting Parfy no mo¡e than 5

business days after receþ of the Supporting Documqnts. If the Debtot does not rcspond to the

Requestíng Party within 5 business days of thercceipt of the Supporting Docunents, the

deposition will go forum¡d as noticed.

4. If the Detrtor responds in accordanoe with the terns poscribed in Paragraph 3

above, but the Requesting Prty and the Debtor cannot reach agreement as to whether the

requested dcposition will go forward, or there is a dispute between the parties as ûo any otlrer

issue with rpspect to thc rcqucsted depositior¡, the parties will contact the Court to seek resolution

of the dþuted issue(s).

5. Nothing in this Order shall impair thc riglrts of any witness under the applicable

law to oppos€ the taking ofhis or her deposition, either in this CowÇ or any other Cor¡rt where

ttre witness' rlghts nray be ímplicated.

6. The Court retaius jurisdiction with respect to all m¿tters arising from or rélated to

the implement¡tion or inte.rprotation of this Order.

,,
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Date& Wilmincton Delaware
¡amary?bzoío

CHRISTOPHER S. SONTCT{I
I.JNTTED STATES BÆ..IKRT,JPTCY JUDGE

3
0ú8902.¡001

Page 4 of 4

DB02:901118f1.1

Case 1 1-20059-svk Doc 268-4 Filed 06/03i 1 1


